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The Chinese government has, in the last 20 years, devoted enormous political resources and effort to revamping its legal system.  The resultant legal reforms, part of the government's programme of political institutionalization, have been the subject of intense scholarly interest in the West.1  One of these legal reforms was the Administration Litigation Law (ALL), passed in April 1989 and implemented in October 1990.  The theoretical significance of this law can hardly be exaggerated because, if fully enforced, it would afford Chinese citizens an important legal instrument with which to defend themselves against the abuse of state power by government agencies and officials.  Like other legal reforms, the ALL has attracted the attention of both Chinese and Western legal scholars.  However, most early studies do not offer in-depth empirical analysis of the implementation of the law, its effects on China's administrative practices and its political implications.  A possible exception was a 1992 study by a group of Chinese scholars who used polling data to assess the public perception of the ALL and relied on two case studies to investigate how the law was implemented at the grassroots level.2  Nevertheless, the 1992 study has its limitations.  Apart from the issue of the reliability of polling in China, it contains no national data on the implementation of the law; nor does it provide an in-depth analysis of sample court cases that went to trial according to the provisions of the ALL.  Furthermore, it covers only a very brief period following the implementation of the law and relies on insufficient data, especially at the national level.  Other works on the ALL suffer from similar problems, as lack of empirical data apparently restricted their authors mostly to a historical review of the evolution of administrative litigation in China, an analysis of the legal provisions of the ALL and speculation about its effectiveness.3
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This study attempts to address several important empirical and theoretical questions left hitherto unanswered. For example, are any patterns demonstrated by the disposition of the lawsuits filed under the ALL since its implementation; and what do such patterns reveal about the political and institutional constraints on the Chinese legal system? Which groups have been the primary beneficiaries of the ALL? Which types of government administrative abuses are more likely to trigger lawsuits under the ALL? What do the results of the implementation of the ALL so far suggest about whether this new institution is undergoing consolidation? How did the institutional innovations in the Deng Xiaoping era reshape state‑society relations?

This article uses newly available court cases and official national data on administrative litigation in 1986‑96 to explore these issues.4  The first section analyses the main provisions of the ALL; the second section evaluates its implementation based on the national data for the period between 1987 and 1996; and the third section examines 236 cases that went to trial in China in the early 1990s.5
The Administrative Litigation Law

Prior to the passage of the ALL in April 1989, the principal legal basis of administrative litigation was Article 3 of China's Civil Procedure Law (Interim), which was promulgated in 1982. Specifically, Article 3 stated that "this law applies to administrative litigation cases which are legally stipulated to be tried in the People's Court." The legal implications of this were profound. Before the establishment of a legal basis for adjudicating disputes between citizens and the government over various administrative decisions, the only recourse for private citizens who believed they had been unjustly treated or penalized by the government and its officials was to send their written appeals to higher government agencies, the media and China's top leaders; many travelled to provincial capitals and Beijing trying to make direct appeals to high‑ranking officials. Such individual efforts rarely succeeded in redressing the grievance, however. One
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4. Lawsuits against government officials and agencies had been filed and tried even before the passage of the ALL, but the number of such cases grew dramatically after the passage of the law.

5. These 236 cases include 189 from a series of textbooks for Chinese judges. They are collected in Zhongguo shenpan anli yaolan (Selected Major Trial Cases in China); this series is edited by Zhongguo gaoji faguan peixun zhongxin (The National Training Centre for Senior Judges) and the Law School of the People's University; it is published by Zhongguo renmin gongan daxue (The Chinese People's Public Security University) Publishing Company. The 189 cases were from Zhongguo shenpan anli yaolan (hereafter ZSAY) (1992, 1993, 1994, 1995). Forty cases were published in Renmin fayuan anli xuan (Selected Cases from the People's Court), Nos. 11‑15 (Beijing: Renmin fayuan chubanshe, 1995). Seven cases were published in Zhongguo falü nianjian (Law Yearbook of China), various years.

official report revealed that 95 per cent of all the administrative disputes that were appealed to higher government agencies were eventually returned to lower-level (and often the same) government agencies with which the dispute originated in the first place.  This practice rarely satisfied the aggrieved individuals.  The same report said that more than half the citizens who initiated the complaints were forced to repeat their appeal process.

Although Article 3 of the Civil Procedure Law established a minimum legal basis of administrative litigation after 1982, this provision alone did not constitute a working law, nor did it specify procedural rules.  Thus, private citizens seeking judicial relief from injurious and unjust government acts face serious hurdles.  The absence of an administrative litigation law and the practical problems it had created attracted the attention of China's law-makers.  Under the auspices of the Judiciary Committee of the National People's Congress (NPC), a group of legal scholars began drafting the ALL in 1986 and completed the first draft in 1987.  Initial response from government officials was predictably sceptical: a 1987 poll showed that of the 80 municipal, county, and district agencies surveyed, 95 per cent of the officials polled considered the ALL "premature" and urged the passage of the law be delayed.8
Despite such reservations on the part of government officials who would probably face legal challenges and restrictions if the law were passed, the leadership of the Chinese Communist Party (CCP) seemed committed to the codification of procedures of administrative litigation.9  In October 1987 the Political Report of the 13th Congress of the CCP (delivered by Zhao Ziyang, then the CCP General Secretary) cited, as the Party's legislative priorities, the promulgation of administrative laws and the establishment of an appeals system for Chinese citizens.  Another legal development made the passage of the ALL both more necessary and desirable.  After the PRC Code on Penalties Imposed in the Course of Maintaining Public Order went into effect in January 1987,10 the judicial branch of the Chinese government was reportedly forced to establish special tribunals to handle legal cases involving the administrative penalties imposed under the Code.  These administrative tribunals (xingzheng shenpan ting),11 established an institu-
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10. The Chinese title of this law is "Zhonghua renmin gongheguo zhi an guanli chufa tiaoli." It gave the Chinese law-enforcement authorities broad powers to impose penalties (including administrative detention) on Chinese citizens.

11. For a brief discussion on this development, see Tong Shuisheng, "Min gao guan beiwanglu" ("A memo on citizens suing officials"), Falü yu shenghuo (Law and Life), No. 82 (October 1990), p. 20.

tional arena in which citizens could seek judicial relief from official abuse of power. 12
In October 1988 the draft version of the ALL was presented to the Standing Committee of the NPC for debate; the same draft was also circulated to the public for comment.13  Several revisions later, in March 1989, the ALL was tabled at the second session of the Seventh NPC for passage; and on 4 April 1989, the NPC passed it. Although the ALL did not take effect nationally until October 1990, the government implemented it before then on an experimental basis in several provinces.14
The passage of the ALL was hailed in the Chinese legal community. Optimists felt it had the potential to be the key legal instrument for protecting human rights and laying the foundations of the rule of law in China. Preliminary assessment by Western legal scholars was also positive.15  Judging by the provisions of the law, such optimism was not entirely misplaced.16  Among other things, the ALL provides ordinary Chinese citizens, "legal persons," and even foreigners the right legally to challenge administrative decisions (various penalties or other measures) that adversely affect their freedom or economic interests.17  It also sets stringent procedural standards and places the burden of proof on government agencies whose decisions are being challenged. The ALL gives the court the power to uphold, revoke, revise or compel administrative actions. However, it contains several important flaws.18  Its definition of "concrete administrative actions" subject to judicial review is vague, thus immunizing many government actions from legal challenges. It may not be used to challenge certain government policies that violate citizens' constitutional rights but are "generally binding" (the family planning policy being a clear example). Finally, it makes no provisions regarding administrative actions taken by the CCP, giving the ruling party immunity from judicial review.

12. At the end of 1988 there were 1,400 administrative tribunals; in 1990 the number rose to 2,638. Xinhua yuebao, No. 534 (April 1989), p. 36; Liu Jinghuai, "Min gao guan you fa keyi," p. 15.
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16. The official text of the ALL can be found in Xinhua yuebao, No. 534 (April 1989), pp. 32‑36; an English translation is available in China Current Laws, Vol. 1, No. 9 (October 1989), pp. 6‑16. The references to the text of the ALL in this article are mostly based on this translation.

17. For detailed analysis of the provisions of the ALL, see Potter, "The Administrative Litigation Law of the PRC," pp. 276‑281; Finder, "Like throwing an egg against a stone?" pp. 11‑27.

18. See Potter's excellent analysis of the limits of the ALL, in "The Administrative Litigation Law of the PRC," pp. 282‑87.

Table 1: Number of Cases Accepted (shouli) and Tried (shenli) by the Court, 1986-96



Change

Change


Accepted
(%)
Tried            (%)


1986
632
-
-


1987
5,240
729
4,677


1988
9,273
77
8,751
88


1989
9,934
7
9,742
11


1990
13,006
31
12,040
24


1991
25,667
97
25,202
109


1992
27,125
6
27,116
8


1993
27,911
3
27,958
3


1994
35,083
26
34,567
24


1995
52,596
50
51,370
49


1996
-
-
79,527
55

Sources:
Zhongguo fazhi nianjian (Law Yearbook of China), various years; Falü yu shenghuo (Law and Life), No. 82 (October 1990), p. 19; Renmin ribao, 21 March 1997, p. 2.
The Implementation of the ALL
Increase of administrative litigation lawsuits.  The data on administrative litigation in China are reported in Zhongguo falü nianjian (Law Yearbook of China).  In addition, the annual reports by the Chief Justice of the Supreme Court of the People contain some data on administrative litigation.  Provincial supreme courts also report the number of administrative litigation cases (ALCS) tried and their disposition (these reports are published in the provincial yearbooks).  Although one must treat official data with caution, it appears that the data reported in these yearbooks are relatively reliable because they reflect the patterns of change consistent with the findings by more independent analysts.19
The statistical data on ALCs gathered for this study indicate that the ALL has had a considerable impact since its implementation in 1990.  It is true that similar lawsuits against government agencies and officials had been filed and tried prior to the passage of the ALL, but the number of such cases was relatively small in the late 1980s (fewer than 10,000).  In the 1990s the number of such cases processed by the legal system each year continued to rise, reaching 79,527 in 1996 (Table 1).

The pattern of the increase in the number of ALCs seemed to have been influenced in part by the stop-and-go nature of political liberalization in the Deng era and by the changes in the Chinese legal system.  The rapid increase in 1988 was apparently the result of the relatively relaxed political environment created by the policies of then CCP General Secretary Zhao Ziyang.  Conversely, in the aftermath of the crackdown on

19. See, for example, Gong Ruixiang, Fazhi de lixiang yu xianshi.
the pro‑democracy movement in 1989, the increase of ALCs slowed down.

On the whole, however, other changes in China's legal system had a greater impact on the number of ALCs accepted and tried in the court. The spectacular rise in 1987 was a result of the implementation that year of the PRC Code on Penalties Imposed in the Course of Maintaining Public Order. The enforcement of this code occasioned more opportunities for disputes between citizens and state agents over the latter's discretionary power in imposing penalties; it also entailed, as mentioned earlier, the establishment of the administrative tribunals to process cases involving administrative penalties. The doubling of ALCs in 1991 was clearly the consequence of the implementation of the ALL after October 1990. The rapid rise registered in 1994 (up 24 per cent), 1995 and 1996 (up almost 50 per cent) was not the direct result of any specific legal changes affecting the ALL. As will be demonstrated, this upward trend reflected a higher level of public awareness of the ALL and its legal implications. Although the results of the implementation of the ALL since 1990 showed that the law remained an imperfect legal instrument for Chinese citizens, the very fact that filing a lawsuit based on the ALL can lead to some form of judicial relief has probably encouraged an increasing number of citizens to take this option.

Regional variation. The regional distribution of ALCs filed in 25 of China's 27 provinces and three municipalities is presented in Table 2.20 Using the differential between a province's share of the national population and its share of ALCs filed in 1994 as a measure of the level of administrative litigation (a proxy for citizens' assertiveness of their legal rights), it is shown that more economically developed areas do not necessarily lead the nation in litigation against the government. The provinces with the highest positive differentials were either among the poorest (Hunan and Henan) or the mid‑income (Shandong and Heilongjiang). Indeed, some of the most prosperous regions (such as Guangdong, Beijing and Fujian) lagged behind the poorest regions (such as Henan, Hunan and Guizhou) in this respect. This evidence casts doubts on a positive relationship between the level of economic development and frequency of administrative litigation. However, there does seem to be a negative relationship between economic development and administrative litigation because the less developed provinces in China made up the majority of the laggards shown in Table 2. Of the 14 provinces with negative differentials, seven were among the poorest provinces (Sichuan, Anhui, Jiangxi, Yunnan, Gansu, Ningxia and Shaanxi); two were relatively poor provinces (Qinghai and Inner Mongolia).

20. The 1994 data for several provinces are unavailable. We use the data for 1993 and 1992 for these provinces to estimate their share of ALCs. Our estimates show that Tianjin's share (based on 161 ALCs in 1993) was 0.78% with a differential of ‑ 0.72; Shanxi's share (631 in 1993) was 2.2% with a differential of ‑ .03; Jiangsu's share (906 in 1992) was 3.3% with a differential of ‑ 2.55. The number of cases accepted for trial by individual provinces seemed slightly to exceed the number given by the Supreme People's Court.

Table 2: Regional Distribution of ALCs Accepted by the Court in 1994
Share of
Provinces          Number Percentage population    Differentiala  Wealth rank

Hunan
4,857
13.84
5.3
8.54
20


Henan
5,187
14.78
7.53
7.25
26


Shandong
3,961
10.5
7.23
3.27
10


Guizhou
1,609
4.58
2.88
1.70
30


Heilongjiang
1,602
4.56
3.0
1.56
11


Jilin
917
2.6
2.1
0.5
13


Shanghai
478
1.36
1.1
0.25
1


Hubei
1,761
5.0
4.77
0.23
15

Xinjiang
552
1.57
1.36
0.21
12


Liaoning
1,247
3.5
3.3
0.2
4


Zhejiang
1,282
3.65
3.58
0.07
6


Shaanxi
1,047
2.98
2.9
- 0.08
27


Ningxia
115
0.3
0.4
- 0.1
21


Beijing
246
0.7
0.9
- 0.2
2


Qinghai
70
0.19
0.39
- 0.2
17


Hainan
22
0.06
0.59
- 0.53
9


Inner Mongolia
462
1.31
1.88
- 0.57
16


Fujian
725
2.06
2.65
- 0.59
8


Gansu
465
1.32
1.98
- 0.66
29


Guangdong
1,675
4.77
5.58
- 0.81
5

Yunnan
829
2.36
3.28
- 0.92
25


Jiangxi
766
2.18
3.35
- 1.17
22


Hebei
1,327
3.78
5.3
- 1.52
14


Anhui
702
2.0
4.96
- 2.96
23


Sichuan
2,118
6.0
9.3
- 3.3
24


Subtotal
34,022
96.97
-
-
-


Other
1,061
3.03


Total
35,083
100

Notes:
a.  The difference between the province's share of ALCs and national population.  A positive number indicates above-average use of the law in the province.

b.  Per capita income in 1994.

Sources:
Provincial Yearbooks and Zhongguofalü nianjian (I 995), pp. 823-885; per capita income data were from Zhou Zhenghua (ed.), Zhongguojingjifengxi 1995 (Analysis of the Chinese Economy in 1995) (Shanghai: Shanghai renmin chubanshe, 1996), p. 94.

One possible explanation of the regional variation in administrative litigation is that it may be related to differing degrees of judicial fairness in different regions.  In regions where the system of judicial review has been better established and fairer, citizens are less fearful of filing ALCS.  Evidence from Henan, which led the country in the number of ALCs filed in both absolute and relative terms in 1994, provides some support for this view.  The disposition of ALCs in Henan in 1993 and 1994 shows that the proportion of rulings favourable to plaintiffs is much higher than the

national average. Of the 4,910 ALCs tried in the courts in 1994, administrative actions were upheld in 13.9 per cent of the cases and revoked in 27.2 per cent; of the 3,764 ALCs tried in the courts in 1993, administrative actions were upheld in 16 per cent of the cases and revoked in 16 per cent, but in addition, the courts changed administrative actions in 2.4 per cent of the cases and compelled government agencies to perform their legal responsibility in 15 per cent. Altogether, plaintiffs obtained favourable or partially favourable rulings in nearly 33 per cent of the cases (compared with 16 per cent for the government). The data for 1993 and 1994 show that plaintiffs enjoyed a two‑to‑one advantage over the government in all the cases that went to trial in Henan. Moreover, the rate of withdrawal in Henan was also lower than the national average. In 1993, 39.3 per cent of ALCs were withdrawn (the national average was 41 per cent); in 1994, 34.8 per cent (14.8 per cent of ALCs were withdrawn after the defendants changed the disputed administrative actions).  Henan's withdrawal rate in 1994 was 9 per cent lower than the national average.21  The data for Hunan and, to a lesser degree, Shandong were similar. The data for 1994 showed that the courts in Hunan revoked administrative actions in 15.2 per cent of the cases and upheld them in 13.8 per cent (with a withdrawal rate of 50 per cent). Shandong's courts revoked administrative actions in 9.6 per cent of the cases and upheld them in 9.5 per cent (with a high withdrawal rate of 65 per cent).22 The above data indicate that the greater likelihood of obtaining favourable rulings from the court may be an important reason for the large number of ALCs filed against the government in Henan and Hunan. The data from Shandong suggest that out‑of‑court settlement may have become a principal form of dispute resolution between the state and private citizens.

Scope of administrative litigation. As the number of ALCs rose, the scope of the ALL also expanded. Given the intrusiveness of the Chinese state, the broad discretion enjoyed by government agents and the lack of clearly defined property rights, the ALL provided one of the few statesanctioned means for private citizens to challenge the actions of government officials on many regulatory and administrative issues. According to an official report, more than 40 types of administrative branches of the state (such as law enforcement, urban development, commercial administration, tax collection, environmental protection and so on) were targets of lawsuits in 1995.23 The breakdown of the type of ALCs in the court from 1988 to 1994 reveals two trends. First, the composition of such cases is basically consistent over time, with most ALCs involving disputes over law‑enforcement agencies (the public security bureau and committee of reform through labour), land use, forestry, urban zoning, and real estate (see Table 3). Disputes in these four areas constituted

21. Zhongguo falü nianjian (1994), p. 236; Zhongguo falü nianjian (1995), p. 847.

22. Hunan nianjian (Hunan Yearbook) (1995), p.88; Shandong nianjian (Shandong Yearbook) (1995), p. 844.

23. Renmin ribao, 22 March 1996, p. 3.

Table 3: Composition of Cases, 1988-95


1988 a


number

Type
(%)
1990b
1992b
1993b
1995b

Public security
3,385
4,519
7,863
7,018
11,427



(38.6)
(34.7)
(29.0)
(25.1)
(22.2)


Land use
2,719
4,038
8,330
8,063
10,009



(31.1)
(31.0)
(30.7)
(28.9)
(19.5)


Urban zoning and real estate
433


2,038
2,949



(4.9)


(7.3)
(5.7)


Forestry
422
-

1,971
2,568



(4.8)


(7.1)
(5.0)


Industrial and commercial adm.
204
-
710
571
1,388



(2.3)

(2.6)
(2.0)
(2.7)


Public health
250
-
548
456
892



(2.9)

(2.0)
(1.6)
(1.7)


Traffic
-
-
-
-
1,275







(2.5)


Other
1,253
4,449
9,674
7,794
20,862



(14.3)
(34.3)
(35.7)
(28.0)
(40.7)


Total
8,753
13,006
27,125
27,911
51,370,

Notes:
a.
The number of cases tried by the court.

b.
The number of cases accepted by the court.

Sources:
Zhongguofalü nianjian, various years; Renminfayuan nianjian (1992) (Beijing: Renmin fayuan chubanshe, 1995), p. 839; figures for 1988 were obtained from Susan Finder, "Like throwing an egg against a stone?  Administrative litigation in the People's Republic of China," Journal of Chinese Law, Vol. 3, No. I (Summer 1989), p. I 1.

about 80 per cent of all ALCs in 1988 and 52 per cent in 1995.  Secondly, the scope of the ALL has been expanded over the years, as the law has been increasingly invoked to challenge government actions in many other areas; this has led to a relative decline of the proportion of ALCs involving law-enforcement agencies and land use, and a gradual rise in the proportion of cases labelled as "other" (about 41 per cent in 1995).24
The data in Table 3 also reflect a stark political reality in China.  Citizens sue the government to protect their liberty and property only as a last resort.  Thus, they often refrain from suing not because their rights have not been violated, but because the stakes are not high enough.  A survey of plaintiffs showed that 57 per cent stated that they filed suits under the ALL because they felt they had no other choice.25  According to

24. Court cases provide some clues as to what are labelled under the "other" category.  They include the following: cases against the bureau of standards, against the patent bureau, against local governments on matters other than land use or zoning, against tax collection agencies, against the supervisory agencies of state-owned enterprises, and against the bureau of civil affairs.

25. Tang Yongjin, "Yichang jingqiaoqiao de geming" ("A quiet revolution"), in Gong Ruixiang, Fazhi de lixiang yu xianshi, p. 60.

one study, disputes over land use made up most of the ALCs in an agrarian region in Henan because the very livelihoods of the aggrieved peasants were at stake. Similarly, a large number of lawsuits were filed against law‑enforcement agencies because the aggrieved citizens felt their liberty was threatened. From this perspective, one should not view the relatively small share of suits filed against the state's regulatory and extractive agencies (industrial and commercial administration and tax collection agencies) as evidence that they are less likely to be embroiled in disputes with citizens. According to the same study, fewer suits were filed against those two agencies because they were in a better position to retaliate against plaintiffs even if they lost. A private citizen could thus "win once but lose the rest of his life.26
Analysis of outcome: who wins. A key test of the effectiveness of the ALL is whether the Chinese legal system has displayed judicial impartiality in adjudicating ALCs. This test is conducted in the following section, based on the data from 1987 to 1995 (Table 4). Despite the incompleteness of the official data on the implementation of the law, this analysis indicates that its success at providing impartial judicial review has been mixed, for a number of reasons.

A relatively high percentage of suits were dismissed. An examination of official data on the disposition of ALCs shows that the proportion of dismissed suits was unusually high and has been climbing steadily since 1991. Although this category (ALCs dismissed by the court of first instance) was not explicitly identified in most official annual reports on administrative litigation, the data for 1992 revealed that 8 per cent of ALCs were dismissed by the court of first instance. The Supreme People's Court's annual report for 1995 showed that about 16 per cent of all the ALCs (8,349) were dismissed by the courts after the first ruling (caiding).27  This shows that dismissed cases constituted most of the court decisions under the "other" category (comprising 10‑15 per cent of the ALCs processed in 1987‑95). The rest of the "other" category includes the transfer of the cases to a different judicial branch (such as the civil litigation court) and "termination" of the proceedings (presumably without rendering any judgment).

Low probability of winning ALCs against government agencies. Data for this period show that plaintiffs had only a 15‑21 per cent chance of obtaining a favourable ruling from the courts of first instance that tried the cases (a favourable ruling results in revoking or, on rare occasions, changing the disputed administrative actions).28 In comparison, the government had a higher chance (17‑50 per cent) of having its actions

26. Zhang Shuyi and Zhan Zhongle, "Qiantu guangming daolu quzhe" ("Bright future and tortuous road"), in Gong Ruixiang, Fazhi de lixiang yu xianshi, pp. 113, 121.

27. Compared with the data for previous years, the number of dismissed cases in 1995 might be too high.

28. Few court decisions change original administrative actions because the ALL restricts the court's authority to modify administrative actions. Such actions may be revised only when administrative penalties are deemed "clearly unjust."

Table 4: Disposition of Tried Cases


RAA
UAA
SWP
CAA
Othera

1988
11
49
27
5
8


1989
14
42
31
6
7


1990
17
36
36
3
8


1991
19
32
37
2
10


1992
21
28
38
2
11


1993
19
23
41
2
15


1994
19
21
44b
1
15

1995
15
17
51b
1
16

Notes:
RAA:
Revoking administrative actions.

UAA:
Upholding administrative actions.

SWP:
Suits withdrawn by plaintiffs.

CAA:
Administrative actions revised by the court.

a.
The "other" category remains a mystery.  In the data for 1988 "other" explicitly consisted of two types of disposition: cases that were "terminated" (zhongiie) and presumably dismissed, and cases that were transferred (yisong) to other authorities.  The data for 1992 explicitly identified the number of cases dismissed (bohui qisu) (2,116) for that year.  This accounted for about 8% of all the cases processed by the courts.  The data for 1995 explicitly identified the number of dismissed and terminated cases (8,349) for that year.

b.
In 1994, 38% of all the cases in this category were withdrawn after the defendants changed "concrete administrative acts"; in 1995, about 45% of all the cases in this category were withdrawals after original administrative actions were revised or changed.

Source:
Zhongguofalü nianjian, various years.

upheld by the court.  One should observe, however, that there has been a remarkable convergence between the ratio of rulings favourable to the plaintiff and those favourable to the defendant since the early 1990s.  Such a convergence resulted not from a rising ratio of rulings favouring plaintiffs (which remained constant), but from a falling ratio of rulings favouring defendants (from 50 per cent in 1987-88 to 17 per cent in 1995).  The data for the disposition of the ALCs in 1995 show that, for all the ALCs that went to trial that year, the odds of winning their cases were about the same for plaintiffs and defendants.  If we include the percentage of the ALCs dismissed by the courts without trial (8 per cent in 1992 and possibly 16 per cent in 1995), the government maintained a nearly two-to-one advantage in having its actions effectively upheld by the court.

The puzzle of withdrawn cases.  The most intriguing puzzle in analysing the effect of the ALL is presented by the large proportion of ALCs filed but later withdrawn by plaintiffs.  Data in Table 4 indicate that the rate of withdrawal was increasing rapidly in the early 1990s - from 37 per cent in 1991 to 51 per cent in 1995.  The share of withdrawn ALCs in 1995 nearly doubled that in 1988.

A closer examination of the data on the withdrawn ALCs shows,

however, that a large number of such withdrawals represent out‑of‑court settlements (with the government agencies being sued unilaterally rescinding or changing their administrative actions). Official data reported (Table 4) that of the suits withdrawn by plaintiffs in 1994, 38 per cent of them (or 16.7 per cent of the total cases processed by the courts that year) were withdrawn after the defendants (government agencies) rectified the disputed administrative actions. Of the suits withdrawn in 1995, 45 per cent (or 22.5 per cent of the total cases processed that year) were withdrawn after the defendants rectified the disputed actions. In the sample cases, there were altogether 14 cases of withdrawal of suits by plaintiffs. In 12 of the 14 cases, plaintiffs withdrew their suits after the defendants rescinded the disputed administrative actions to the satisfaction of the plaintiffs. There were only two cases in which plaintiffs withdrew their suits after realizing that their suits lacked merit or were not covered under the ALL.29
These results show that the very act of filing a lawsuit can generate substantial benefits for the plaintiffs even without going to trial. Compared with either not filing the suit (and enduring the adverse consequences of unjust government actions) or going to trial (facing poorer odds of winning), filing a suit and then hoping that the government agency being sued will rectify its original actions before trial amounts to taking a calculated risk that redress can be achieved indirectly. In fact, according to the preceding analysis, filing a suit to induce the government agency to change its actions before trial has about the same probability of obtaining effective relief as filing the suit and receiving a favourable ruling after trial (about 16 and 20 per cent in 1995 and 1994, as shown in Table 4). The costs are, of course, much lower.

Thus, if the ratio of court‑revoked administrative actions and administrative actions rectified by the government agencies without going to trial are combined, it seems that the very act of filing an ALC gives the plaintiff a considerable chance (36.7 per cent in 1994 and 38.3 per cent in 1995) of obtaining the desired judicial relief one way or another. The risk of filing an ALC is therefore justified. This may be the reason why the rate of filing ALCs rose rapidly in the mid‑1990s (especially 1994 and 1995), even without major legal or political reforms that would increase the effectiveness, impartiality and enforceability of the ALL.

This analysis is counter to the assertion made by some Chinese legal scholars that the large number of withdrawn ALCs was indicative of the failure of the ALL as a legal instrument to provide judicial relief to ordinary citizens.30 Such criticism is based on the fact that of all the withdrawn ALCs in 1994 and 1995, 62 per cent and 55 per cent, respectively, were withdrawn by plaintiffs "abnormally"; that is, they withdrew their complaints without having the disputed actions rescinded

29. See cases nos. 11, 12,13, 22, 35 in Yaolan 1992; nos. 15, 23, 38, 43, 44 in Yaolan 1993; nos. 47, 59 in Yaolan 1994; nos. 10 and 30 in Yaolan 1996.

30. Yang Haikun, "Baituo xingzheng susong zhidu kunjing de chulu," p.51; Zheng Hangsheng (ed.), Report on Social Development by Renmin University of China, 1994‑1995 (Beijing: Renmin daxue chubanshe, 1995), p. 68.

by the government authorities being sued.  However, our analysis of the data suggests a different explanation.  The decision to withdraw ALCs seemed to be based on rational reasoning, not merely fear of reprisal or distrust of the legal system.  Plaintiffs decided not to pursue their cases against government agencies and officials in the court because of the high odds against winning.  As analysed above, when the ratio of dismissal by the court of first instance (roughly 10 per cent) and winning ratio for the government (averaging about 28 per cent over the same period) are combined, the government had a probability of effectively winning 38 per cent of all ALCs tried in the court, double the probability of winning for plaintiffs (19 per cent).

Such odds may force a rational plaintiff to adopt a different strategy, one aimed at obtaining judicial relief without the negative ramifications of winning a suit against the government.  This strategy consists of filing an ALC in the hope of obtaining a pre-trial settlement (not very different from the practice in civil litigation in the United States).  Clearly, administrative litigation is a costly process both to the aggrieved citizens and to the government agencies being sued.  For the plaintiffs, there is a higher probability of losing the case than winning it in the courts; the benefits of actually winning were dubious because of the difficulty in enforcing rulings against the government; and the government agency and officials that lose in court may then retaliate against the plaintiffs in the future.

Government agencies and officials face real risks in fighting ALCs in the courts.  Although their overall probability of effectively winning is about 40 per cent, the 20 per cent probability that they will lose poses a non-trivial threat.  Losing an ALC may undermine the authority of the government agency and blemish the record of the responsible officials.  In the court proceedings government agencies and officials risk unfavourable public scrutiny.  If their abuse of official power is rampant, such misdeeds may be publicized or reported to higher authorities.  Although the Chinese political system is undemocratic and unresponsive, certain egregious cases of abuse of citizens' rights, if subjected to sufficient exposure, can force national authorities to take drastic action against the culpable officials in order to appease public opinion and popular demands for justice.

This means that both sides have a considerable incentive for an out-of-court settlement.  Moreover, the administrative tribunals, caught in the middle of the legal proceedings, apparently see out-of-court settlement as the most convenient way out of a no-win situation.  On the one hand, given the lack of judicial independence, the court can ill afford to rule consistently against the government's administrative authorities even if their actions must be revoked under the ALL.  On the other hand, the court's persistent bias in favour of the government may not only jeopardize its credibility, public image, institutional identity and sense of professionalism, but also force determined plaintiffs to pursue their grievances with higher-level government authorities or make appeals to higher courts.  Thus, the administrative tribunals, too, have a strong incentive to encourage a settlement.  According to one source, many

ostensibly out‑of‑court settlements were actually mediated by the administrative court. Especially in cases in which the administrative court found it hard to uphold the government's action, the court would informally ask the defendants to rescind the disputed actions while trying to persuade the plaintiffs to withdraw the suits.31
Variation in disposition of ALCs against different agencies. Not all government agencies are equal in terms of their influence on judicial proceedings. Everything else being equal, the more powerful government agencies should enjoy greater advantages in the judicial proceedings in administrative litigation. Such advantages should be reflected in the disposition of ALCs filed against these agencies. Based on available data on the disposition of ALCs filed against different government agencies (Table 5), there is evidence that more powerful agencies (local governments and important functional departments) are likely to receive more favourable treatment in the court. The data for 1992‑94 show that local government (which is often sued in cases of disputes over land ownership, land use, forestry, urban real estate and zoning) consistently enjoyed a significant advantage in the court. This advantage can be measured in terms of two comparisons. First, the percentage of court rulings favourable to the local government in these cases is compared with the overall percentage of rulings favourable to the government in all cases. This reveals that, with the exception of urban zoning, the percentage of rulings favourable to local governments was consistently above the national average. Law‑enforcement agencies enjoyed a similar advantage in administrative litigation proceedings although their advantage has been shrinking over the years and, in 1995, disappeared altogether. Secondly, the percentage of rulings favourable to defendants is compared with that favourable to plaintiffs. Here local government also enjoyed a visible, though gradually shrinking, edge over plaintiffs (2‑8 per cent).

Conversely, second‑tier, less powerful administrative agencies may have no inherent advantage in administrative litigation proceedings. It is clear from Table 5 that, with the exception of 1995, industrial and commercial administrations enjoyed no advantage when compared with other government agencies, as reflected in a lower‑than‑average percentage of favourable rulings for these administrations (3‑5 per cent). Moreover, the advantage for industrial and commercial administrations as defendants disappeared completely in 1993 and 1994 (but not in 1995). The story was the same for other local government agencies. The data for 1992‑94 show that cultural and public hygiene agencies were less likely to have their administrative actions upheld and more likely to have them revoked.32
31. This claim was based on a report on the implementation of the ALL conducted by the Sichuan Supreme People's Court. It was cited in Tang Yongjin, "Yichang jingqiaoqiao de geming," pp. 43‑44.

32. For cultural agencies, the court upheld their administrative actions in 20% of the lawsuits in 1992, 12.5% in 1993, 9.2%o in 1994 and 11.4% in 1995 while revoking their

Table 5: Disposition of Major Categories of ALCs


UAA
RAA
CAA
SWP
Other

1992

Law-enforcement
31
19
3
37
10


Land use
32
26
1
35
6


Industrial and commercial adm.
25
16
1
44
14


All cases
28
21
2
38
1.1


1993

Law-enforcement
26
17
2
43
12


Land use
31
23
1
37
8


Urban zoning
20
12
1
33
34


Industrial and commercial adm.
19
18
1
45
17


All cases
23
19
2
41
15


1994

Law-enforcement
20
16
2
47
15


Land use
30
25
1
34
10


Urban zoning
19
13
0.5
54
13.5


Industrial and commercial adm.
16
17
0
46
21


All cases
21
19
1
44
15


1995

Law-enforcement
17
16
2
50
15

Land use
29
22
1
34
14


Urban zoning
22
15
0
50
13


Industrial and commercial adm.
30
17
0
40
13


All cases
17
15
1
51
16

Notes:
UAA:
Upholding administrative action;

RAA:
Revoking administrative action;

CAA:
Changing administrative action;

SWP:
Suits withdrawn by plaintiffs;

SD:
Suits dismissed.

Source:
Zhongguo falü nianjian, various years.

The appeals.  The ALL gives the losing party the right to appeal.  Based on the data for 1988, 1990, 1992 and 1995 (Table 6), the rate of appeal of the rulings of the first trials was within the range of 19 to 31 per cent.  The appellate court makes four types of rulings: upholding first-trial decisions; changing first-trial decisions; returning the case to the lower court for retrial; or an unspecified other decision.  Appellants can also

footnote continued

administrative actions in 22% of the cases in 1992, 26.7% in 1993, 17% in 1994 and 16.2% in 1995.  The court upheld the actions of public hygiene agencies in 16.3% of the cases in 1993 and 17.2% in 1994, while revoking their actions in 18% of the cases in 1993 and 13% in 1994. Zhongguo falü nianjian (1994), p. 1029; (1995), p. 1065; (1996), p. 959; Renmin fayuan nianjian (Yearbook of the People's Court) (1992), p. 839.

Table 6: Disposition of Appealed Cases, 1988‑95


1988
1990
1992
1995

First trial cases completed
8,029
12,040
27,116
51,370

Appeals accepted
2,359
3,431
8,334
9,694

Appeals completed
2,218
3,325
8,273
9,536

FTDU
1,573
2,192
5,333
6,086

FTDR
246
662
1,332
1,408

RFRT
‑
258
687
676

AW
‑
102
397
658

Other
399
111
524
708

Notes:
FTDU: First‑trial decisions upheld; MR: First‑trial decisions revised; RFRT: Returned for re‑trial; AW: Appeals withdrawn. 

Source:
Zhongguo falü nianjian, various years.

withdraw their appeals. Available data on the disposition of the appealed cases for 1992 and 1994 indicate a stable pattern. First, the appellate courts tended to uphold the first‑trial decisions in most cases (64 per cent in 1992 and 1995). Secondly, a modest percentage of the rulings by the appellate court (16 per cent in 1992 and 15 per cent in 1995) favoured the appellants. Thirdly, an even smaller percentage of the appealed cases were sent back to the lower courts for retrial (8 per cent in 1992 and 7 per cent in 1995). Finally, unlike the high rate of withdrawals in the first trial, few appellants withdrew their appeals (5 per cent in 1992 and 7 per cent in 1995).

Given the fact that for 1992, the government had a higher chance of obtaining a favourable first‑trial ruling than the plaintiff (28 per cent versus 21 per cent), it seems that the appellate court decisions also favoured the government (since 64 per cent of all first‑trial decisions were upheld, assuming that losing plaintiffs and defendants were equally likely to appeal). This bias, if the assumption about the defendants' and plaintiffs' equal propensity to make appeals holds, seemed almost to have disappeared by 1995. Since the probability of obtaining a favourable first trial ruling was nearly identical for plaintiffs and defendants that year (15 versus 17 per cent), the appellate courts appear to have reduced their pro‑government bias. Given the higher professional qualifications of judges and legal staff in the appellate courts and their relative insulation from local government agencies involved in the lawsuits, it is reasonable to assume that Chinese appellate courts exercise a higher level of impartiality and autonomy in judicial review.

How the ALL Works: Evidence from Case Studies

This section analyses the information provided by 236 cases that were tried in China's administrative tribunals in the early 1990s. Because these

cases were not randomly selected by the Chinese sources that published them, they should not be considered fully representative.  Indeed, they may contain one major bias.  Intended mainly as legal precedents and textbook cases for future Chinese judges and lawyers, they may include cases considered exemplary in terms of compliance with the procedures of the ALL.  In other words, the application of the ALL documented in these cases may reflect the ideal image of the ALL held by those who selected the cases, rather than the reality.  Another problem caused by the non-random selection is that these cases cannot be used to generate information on how different factors (such as socio-economic backgrounds of litigants, the branches of government agencies being sued and access to legal representation) may affect trial outcomes.

However, the pitfalls caused by these two short-comings can be avoided if they are not relied upon to analyse either procedural fairness or factors that affect trial outcomes.  On the other hand, several factors enhance the value of the these cases.  First, most of them were contained in specialized volumes edited by leading legal Chinese scholars.  The small number of copies printed (8,000 for each volume) and high prices (110-198 yuan) were evidence that these case books were not intended by the authorities as mass propaganda tools.  The government was thus less likely to put pressures on the editors concerning the selection and presentation of the cases.  Secondly, the non-random selection of the original data may have less effect in terms of understanding several important issues about the ALL, such as who sues, who sues whom, who has legal representation and what types of violation are most frequently committed by government agencies.  Thirdly, if the composition of the 236 sample cases included in this study resembles that of the general population of ALCs (Table 3), it means that, at least in one important aspect, the sample cases represent the general population.

A breakdown of the 236 cases is presented in Table 7. On the whole, the composition of the sample cases collected here is similar to that of the general population (Table 3) although the cases here over-represent the ALCs involving taxation and industrial and commercial administration.  A close analysis yields answers to a number of questions.

Who sues?  Although no study has been conducted to examine the composition of plaintiffs in ALCS, the 236 cases studied here shed some light on this problem (Table 8).  A surprising finding is that state-owned enterprises (SOES) and private firms/entrepreneurs made up the largest proportion of plaintiffs (20 per cent each).  However, the over-representation of cases against industrial and commercial administrations may be responsible for the large number of SOEs in the sample (see Table 9).  In any case, the ALL has provided SOEs a useful legal instrument for resolving their disputes with state agencies that regulate them.  Compared with aggrieved private individuals, SOEs are less afraid of

Table 7: Types of Cases in the Sample

Type

   Number
    Percentage

Law‑enforcement

59
25

Land use, urban zoning and real estate

50
21

Industrial and commercial adm.

36
16

Taxation

13
6

Public health

8
3

Environment

5
2

Traffic

5
2

Other

60
25

Total

236
100

taking government agencies to court. Another explanation for their legal activism is related to disputes over property rights. Since the property rights of SOEs are poorly defined in China, they are subject to local interference in their managerial affairs and often become attractive targets for other government agencies hungry for various fees. The ALL enables them to use the legal system to challenge such illegal levies and interference.

China's emerging private entrepreneurs and firms also have taken advantage of the legal protection provided by the ALL. They account for

Table 8: Who Sues: Types of Plaintiffs from the Sample

Plaintiffs
                  Number of cases      
Percentage

State‑owned enterprises

48
20

Private entrepreneurs/firms

47
20

Peasants

39
17

Workers

27
11

Collective firms/organizationsa

22
9

Unemployed

9
4

Foreign joint ventures

9
4

Professionals

9
4

Cadres

9
4

Collective suitsb

7
3

Other

10
4

Total

236
100

Notes:

a. Collective firms and organizations include urban collective firms, township and village enterprises, villagers' committees and villagers' teams.

b. Collective suits are filed by a group of individuals, ranging from 25 households to 505 individuals in the sample.

20 per cent of the plaintiffs in the sample cases.33  Given the unpredictable regulatory environment in which China's new private entrepreneurs and firms operate, they are more likely to encounter bureaucratic intrusion and harassment than are other individuals.  Moreover, their relative economic autonomy from the state and their enormous personal stake in the success (and often the very existence) of their businesses give them both more economic resources and greater incentives to seek judicial relief by filing ALCs against government agencies that interfere with their private enterprise.  Therefore, despite the small share of private entrepreneurs in the Chinese population, they seem to be the most active litigants against the state.

Data in Table 8 show that peasants and workers accounted for, respectively, 17 and 11 per cent of the plaintiffs in the sample.  It may be that more peasants than workers file ALCs against the government because they account for the majority of the population and their relatively low social status makes them more likely to be victims of the abuse of power by low-level state agents.  In comparison, ALCs filed by individuals of higher socioeconomic status (such as professionals and cadres) accounted for a small percentage of the sample cases (4 per cent for both groups), reflecting their relatively privileged positions, as well as their small presence in the Chinese population.

The analysis of the data in Table 8 suggests that the ALL has benefited the three social groups with relatively low political or social status: private entrepreneurs, peasants and workers.34  Therefore, if the implementation of the ALL becomes more effective and impartial, it can become a valuable institutional device to reduce the tensions between the state and the three largest social groups in China.

Table 8 shows that there are two types of collective suits, one filed by urban and rural collectives such as township and village enterprises and villagers' committees, and the other filed by ad hoc groups of private citizens whose rights were violated by government actions.  Most of the actual cases filed by urban and rural collectives resemble those filed by SOEs and involve disputes over government regulations and rights to land and mineral resources.  The second type of collective suits is politically more interesting.  Although such spontaneously organized collective lawsuits were only 3 per cent of the sample, they serve as a telling indicator of organized political and civic activism in present-day China.
33. Because the sample includes many lawsuits against industrial and commercial administrations, the share of the suits filed by private entrepreneurs and firms might be larger than in a random sample.  However, the information in Table 9 shows that only 11 private entrepreneurs and firms were plaintiffs in cases against industrial and commercial administration, indicating that the selection bias is not too severe in this sample.  In terms of the outcome of the suits, private firms and entrepreneurs won 25 cases (53%), obtained partial favourable rulings in six cases (13%), lost 12 cases (26%), and withdrew in four cases (three cases were withdrawn after the defendants revoked the disputed actions).

34. The previously cited 1992 study based on primary research reported similar findings.  Of the 96 plaintiffs surveyed, about 19% reported that their economic status was "relatively poor or poor"; 68% reported that their economic status as "average." Tang Yongjin, "Yichang jingqiaoqiao de geming," p. 7.

Table 9: Who Sues Whom: Plaintiffs and Defendants in Most Frequently Filed Cases


Law
Land use, zoning      Industrial and

Defendants      enforcement and real estate        commercial adm.    Taxation    Other

Plaintiffs

State‑owned


enterprises
3
6
15
2

22

Private firms/


entrepreneurs
13
3
11
4

16

Peasants
12
11
0
3

13

Workers
18
5
0
0

4

Collective firms/


organizations
1
8
4
2

7

Unemployed
4
I
0
0

4

Professionals
4
4
0
0

1

Collective suits
0
3
1
2

1

Foreign joint


ventures
1
1
2
0

5

Cadres
3
5
0
0

1

Other
0
3
3
0

4

Total
59
50
36
13

78

Of the seven cases included in the sample, five were filed by urban residents and two by rural residents. Plaintiffs in three of the five cases filed by urban residents tried to stop construction of commercial projects that would threaten their property and impair their quality of life, suggesting that the ALL might become a potentially useful legal weapon for community activists in the future.

The two sample cases from rural China, both in 1992, show that the ALL could provide limited legal protection against unlawful taxes imposed by local government. In the first case, 32 peasants in a village in Sichuan sued the local township government for imposing taxes that exceeded the legal limit set by the provincial government. They won the case. In the second case, 25 peasants in Sichuan sued the local township government for imposing various illegal levies in violation of the provincial government's limits on taxes and fees. They also won the suit.

Who sues whom? The preceding section analyses the socio‑economic and organizational backgrounds of plaintiffs; this section examines whether certain types of plaintiffs are more likely to sue certain types of government agencies. Such analysis may yield important clues as to the relative role of different government agencies in regulating the lives and activities of different social groups and economic organizations in China. The data from the sample (Table 9) reveal several patterns.

First, state‑owned enterprises are more likely to sue government regulatory agencies, such as industrial and commercial administrative agen-
Table 10: Access to Legal Counsel, 1991-95


Percentage of plaintiffs
Percentage of defendants

Year
with professional counsel
with professional counsel

1991
21
36


1992
38
28


1993
35
19


1994
30
17


1995
21
14

Source:
Zhongguofalü nianjian, various years.
cies.  One-third of the ALCs in the sample filed by SOEs was against such agencies.  Of the remaining 22 cases under the category of "other" in Table 9, all were against various government regulatory agencies (the environmental protection department, public health bureau, the department of standards and others).
Secondly, most lawsuits against Chinese law-enforcement agencies were filed by individuals of low socioeconomic status.  Workers, private entrepreneurs, peasants and the unemployed accounted for 47 of the 59 ALCs against law-enforcement agencies.  The implications are twofold.  First, those agencies may be more abusive of their power in their dealings with lower-status individuals than in their dealings with higher-status citizens.  In addition, China's lower-status groups seem to have a rising level of awareness of their legal rights and to be growing more assertive in seeking judicial relief from abuse of power by law-enforcement authorities.

Thirdly, judging by the relatively large number of ALCs involving disputes over land ownership and use filed by peasants and rural collectives (19 of 50), the determination of property rights appears to have become a major source of conflict in rural China.

Finally, as shown by the fact that a large portion (23 per cent) of the ALCs filed by private entrepreneurs was against industrial and commercial regulatory agencies, it may be inferred that despite two decades of economic reform, Chinese private entrepreneurs still operate in a difficult regulatory environment.

Access to legal counsel.  The ALL allows plaintiffs to represent themselves in the proceedings, or they may appoint others to do so: professional lawyers, social groups, their close relatives, individuals recommended by their work units or other citizens permitted by the court to represent their cases.  For plaintiffs, access to professional legal counsel is a reasonable indicator of the extent of their economic resources and, perhaps more importantly, of their determination to pursue judicial remedy of unjust government actions (assuming that the more determined plaintiffs tend to devote more resources to such lawsuits).  For defendants,

the decision to seek representation by professional counsel may be an indication of how seriously they treat ALCs filed by ordinary citizens.

The national data (Table 10) on legal representation in administrative litigation show that, with the exception of 1991, more plaintiffs retained legal counsel than defendants. This suggests that plaintiffs tended to invest more resources in ALCs than defendants. However, the rate of legal representation for plaintiffs, after first rising dramatically from 21 per cent in 1991 to 38 per cent in 1992, fell gradually in the following years. There are three likely explanations.

First, the rate of professional legal representation for plaintiffs nearly doubled from 1991 to 1992, perhaps as a response to the government's high rate of legal representation at that time. The decline of legal representation thereafter might be related to the perceived impact of such representation on trial outcomes. More specifically, the lawyers' role turned out to be less critical in litigation proceedings, than expected because, according to the findings of a 1992 study, plaintiffs thought that their own legal knowledge was the most important factor in winning a case (a good lawyer ranked as the fourth most important factor, behind a "sense of justice" and "good social guanxi (connections))."35  China's legal system also prescribes a limited role for lawyers, a factor that hampers their ability to defend the rights of their clients. The same study found that 90 per cent of the lawyers surveyed agreed that the "limited role of lawyers" was one of the factors that made administrative litigation difficult in China.36
Secondly, plaintiffs who filed suits in 1992‑93 might have been more determined to pursue their cases to the end and thus hired professional lawyers to increase their chances of winning. But as out‑of‑court settlement between plaintiffs and defendants began to predominate, plaintiffs might not need to retain professional legal service in order to reduce the financial costs of litigation.37
Finally, decreasing rate of professional legal representation might be the result of the rapid increase of administrative litigation cases. The rate of legal representation fell in relative terms when the rate of growth of ALCs was faster than the rate of growth of professional lawyers. This may be the case in 1994 and 1995, when the number of ALCs rose 26 per cent and 50 per cent, respectively. In the same period, the growth of the legal profession was slower. In 1994, the total number of lawyers rose by 22 per cent; in 1995, the growth of the number of lawyers was only 8 per cent.38
The data on the legal representation for defendants show a steady decline, from 36 per cent in 1991 to only 14 per cent in 1995. This trend

35. Tang Yongjin, "Yichang jingqiaoqiao de geming," p. 35.

36. Ibid. p. 29.

37. According to two Chinese researchers, most peasants were unwilling to spend money on legal representation. Zhang Shuyi and Zhan Zhongle, "Qiantu guangming, daolu quzhe," p. 117.

38. The data on the number of lawyers in China were obtained in Zhongguo falü nianjian (1994), p. 1045; (1995), p. 1079; (1996), p. 975.

has several implications.  The high rate of legal representation for the government in 1991 is an indication that the formal implementation of the ALL that year might have caused much anxiety among government officials about their chances of winning ALCs under more formalized and stringent rules stipulated by the law.  The high rate of legal representation in 1991 was a defensive measure.  But as the court continued to maintain its pro-government bias (albeit the bias declined in the early 1990s), the government might have decided to forego the precautionary measure of retaining professional counsel.  Another significant factor for the low rate of legal representation for the government was that most law-enforcement agencies - in this sample 90 per cent - did not retain professional counsel (probably because these powerful agencies did not view legal representation very seriously).  The most important reason for this general trend is, however, the emergence of out-of-court settlement as the dominant form of resolution, which greatly reduced the need of professional counsel.

Comparatively speaking, the rate of legal representation in administrative cases was lower than that in criminal cases (ranging between 47 to 41 per cent from 1993 to 1995) but higher than those in civil and economic cases.  However, because official Chinese data on civil and economic cases are not detailed enough to show the rate of legal representation for plaintiffs and defendants, it is only possible to draw estimates from such data.  To be precise, official data on legal representation in civil and economic cases should be termed "rate of lawyer participation." This rate specifically means the number of lawyers who participated in a given year's civil and economic cases, without revealing which side they represented.  If it is assumed that plaintiffs and defendants in civil and economic cases are equally likely to hire professional legal counsel, the rate of legal representation for each side may be derived by halving the rate of lawyer participation.  The rate of lawyer participation in civil cases was stable in the early 1990s: 10.2 per cent in 1993, 1 1.1 per cent in 1994 and 11.6 per cent in 1995.  The rate in economic cases fluctuated in the same period: 20.6 per cent in 1993, 26.5 per cent in 1994 and 25.6 per cent in 1995." Thus the rate of legal representation for each side may be in the range of 5-6 per cent for civil cases and 10-14 per cent in economic cases - considerably lower than that in administrative cases.

Table 11 shows the access to professional legal counsel by plaintiffs in the 203 of the sample cases for which such information was given.  Although the rate of legal representation in the sample (71 per cent) is much higher than the overall national rate described above, it is the case that access to professional legal counsel depended on the plaintiffs' economic resources.  Plaintiffs who were commercial or collective organizations (SOEs or township and village enterprises) had above-average rates of professional legal representation (about 83 per cent for SOEs and rural collectives).  Private entrepreneurs also had high rates of professional

39. Zhongguofalü nianjian, 1993, 1994, 1995.

Table 11: Plaintiffs' Access to Legal Counsel in 203 Sample Cases


Represented by
                          Represented by


professional
No legal
non‑professional

Plaintiffs
counsel
counsel
counsel

State‑owned enterprises
37
7
1

Private entrepreneurs/firms
33
6
3

Peasants
17
11
4

Workers
16
8
1

Collective firms/organizations
15
1
2

Unemployed
6
1
‑

Collective suits
4
3
‑

Other
17
8
2

Total (%)
145 (71%)
45 (22%)
13 (7%)

legal representation (79 per cent). Plaintiffs with fewer economic resources had below‑average rates of professional legal representation. For workers, the rate in the sample was 64 per cent; for peasants, the rate was 53 per cent.40  Unemployed plaintiffs had a high rate of professional legal presentation in the sample (six out of seven) because the unemployed plaintiffs who had income‑earning family members all had hired professional legal counsel. The only unemployed plaintiff who did not have professional legal counsel was a homeless migrant labourer.

Bones of contention: administrative violations. The ALL permits private citizens, commercial entities and other organizations to challenge specific administrative actions in court. The analysis in the preceding sections gives some clues as to the types of plaintiffs and the suits they are likely to file. This section studies the types of violations committed by government agencies or agents that may prompt aggrieved citizens or commercial entities to file ALCs.

According to Article 54 of the ALL, seven types of violations by government agencies may cause the court to rule in favour of the plaintiffs by revoking or partially revoking the disputed administrative acts, ordering the defendant to perform a new specific administrative act, modifying administrative penalties, and ordering the defendant to perform its legal duties. The seven are as follows:41
1.

The disputed specific administrative actions are based on insufficient principal evidence.

2.

The disputed specific administrative actions are reached through an incorrect application of law or rules and regulations.

40. In addition to lack of economic resources, Chinese peasants have less access to legal counsel because there are very few lawyers in the countryside.

41. The following text is based on "Administrative Procedure Law," China Current Laws, Vol. 1, No. 9 (October 1987), p. 10.

Table 12: Types and Frequency of Violations by Government Agencies in Sample Cases



Land use        Industrial,

Type of
Law
zoning and 
commercial

violations
enforcement
real estate
administration    Taxation   Other   Total

ELA
14
12
11

4
19
60


IPE
9
11
3

3
22
48


IAL
12
10
7

3
8
40


VLP
12
8
3

1
8
32


AOA
6
1
3

2
4
16


FPL
6
7
0

0
1
14


UAP
7
1
1

0
0
9


Total
66
50
28

13
62
219

Notes:
ELA:
exceeding legal authority, including acts with no legal basis;

IPE:
insufficient principal evidence;

IAL:
incorrect application of law and rules;

VLP:
violation of legal procedures;

FPL:
failure to perfonn legal responsibility;

AOA:
abuse of authority;

UAP:
unjust administrative penalties.

3.
The defendant violated legally prescribed procedures.

4.
The defendant exceeded its legal authority.

5.
The defendant abused its power.

6.
The disputed administrative penalties are clearly unjust.

7.
The defendant failed to perform or delayed the performance of its legal responsibility.

The final rulings favourable to plaintiffs issued by the courts of first instance and by the appellate courts are examined in the sample to ascertain the frequency with which such violations occur.  The court may rule in favour of the plaintiffs on the basis of one or more violations in the same case.  These legal rulings provide a rare look at how power is exercised by the Chinese government.  The findings are reported in Table 12.

The court-established violations by government agencies tabulated in Table 12 suggest the following features of China's administrative system and offer some clues as to why actions taken by state agencies are often subject to legal challenges under the ALL.

Agency-specific characteristics.
Law-enforcement.  It is evident that China's law-enforcement agencies, as shown by Table 12, seem most prone of all state agencies to all types of violations.  The three most frequent violations committed by law-enforcement agencies are exceeding their legal authority; violating legal

procedures; and incorrectly applying laws and rules or taking actions with no legal basis. That law‑enforcement agencies have engaged in wide​spread violation of Chinese laws ‑ such as abuse of authority, gathering insufficient evidence, imposing unjust penalties and failing to perform their legal duties ‑ is a troubling indicator of their organizational prob​lems and corroborates the widespread popular impression that China's law‑enforcement agencies are plagued by serious abuse of power.

Land use and zoning agencies. The most frequent violations committed by such agencies are exceeding legal authority; taking actions on the basis of insufficient principal evidence; incorrectly applying laws and rules; and violating legal procedures. These agencies (mostly local gov​ernments) exceed their legal authority chiefly because China's national and local laws on property rights are relatively new, unclear and often non‑existent.

Industrial and commercial administration. Like law‑enforcement agen​cies, China's regulatory agencies in the industrial and commercial sectors are particularly prone to exceed their legal authority because they are not accountable to other supervisory bodies. More importantly, they also frequently misapply laws and rules because China does not have a uniform commercial code. Furthermore, its laws and regulations govern​ing commerce are simultaneously excessive and insufficient: excessive because there are too many restrictive regulations (especially on the private sector), insufficient because existing laws and regulations lack precision and transparency.

The institutional origins of violations. Table 12 shows that government agencies tend to commit some types of violation more frequently than others. The four most often‑committed violations are:

1. Exceeding legal authority, including making administrative decisions without any legal basis (60 out of 219 violations).

2. Actions based on insufficient principal evidence (48).

3. Incorrect application of laws and rules, or no legal basis for adminis​trative actions (40).

4. Violation of legal procedures (32).

It is suspected that the high frequency of such administrative violations is symptomatic of three major problems in China's legal, economic and political systems. First, the Chinese state still maintains excessive control over socio‑economic activities through its system of laws and regulations. Secondly, the laws, rules and regulations that govern socio‑economic activities are in great need of clarification. Close analysis of the sample cases shows that national, provincial and local laws often conflict with and even contradict each other. Many also lack transparency, thus allowing administrative authorities unwarranted additional power to inter​pret them to their advantage. Such systemic legal confusion and opaque​ness is also exacerbated by unclear specification of the limits of jurisdictional authority and power of the various government agencies. The combined effects of imprecise, opaque and conflicting laws, rules

and regulations inevitably lead to a high rate of the misapplication of laws and the exceeding of legal authority by government agencies.

Thirdly, decision-making in Chinese administrative agencies remains highly arbitrary, such that there is no accountability.  Rather, there is a tendency to reach important administrative decisions that affect the lives and livelihoods of ordinary citizens on the basis of insufficient evidence.  Legal procedures are frequently violated, and the limits of agencies' legal authority are often exceeded.  The analysis in this study shows a consistent pattern of "administrative opportunism" whereby government agencies tend to base their decisions on laws and regulations that would favour them, even though such laws and regulations did not apply.  In other words, misapplication of laws was often not accidental but intentional.  In many sample cases reviewed in this study, government agencies misapplied laws and exceeded their authority primarily to impose heavy fines or seize the property of ordinary citizens and commercial entities.

Fruits of victory: what did plaintiffs get?  In the 236 sample cases, plaintiffs obtained 148 favourable or partially favourable rulings from the court, excluding cases where plaintiffs withdrew their lawsuits after the defendants voluntarily revoked or changed the disputed administrative actions.  Most favourable rulings led to a complete revocation of an administrative action, a partial revocation of an administrative action, an order to compel the performance of a delayed legal responsibility by the defendant, or an order to take a new administrative action.  When plaintiffs won ALCS, defendants usually paid more than half, and sometimes nearly all, of the litigation costs.  A litigant who lost an appeal was responsible for the costs of the appeal.

Of the favourable rulings obtained for plaintiffs in the sample, most did not award compensation to plaintiffs because such compensation was not demanded.  Out of the 148 rulings for plaintiffs, this was the case for 96 (65 per cent).  Of the remaining rulings favourable to plaintiffs, 17 plaintiffs demanded compensation but the court denied it; 18 demanded compensation but were awarded lower amounts (some then appealed to the higher court for more compensation); and 17 demanded compensation and received amounts apparently satisfactory to them.  All compensation awards were for direct economic losses resulting from disputed admdnistrative actions; there were no consequential compensation or damage awards.  This suggests that the primary motive for plaintiffs was to revoke an injurious and unjust administrative action.  Although many plaintiffs demanded compensation, the sample cases show that it was difficult to get the court to award such compensation or award it in a satisfactory amount.42
42. Before the implementation of the Law on State Compensation on I January 1995, citizens could not sue the state for damages.

Conclusions

The evidence presented and analysed in this study shows that, although the constraints of China's closed political system seriously limit the effectiveness of the ALL, the institution of judicial review of administrative actions is gradually being consolidated. The findings tend to support some of the earlier predications made of the ALL by one scholar who noted that it could be used by more powerful organizations (such as SOEs) in challenging government administrative agencies; he also saw the ALL as a useful legal instrument for China's emerging private sector.43  Indeed, SOEs and private entrepreneurs and firms were among the most active litigants in the sample. Analysis of the national data on the increasing scope of administrative actions subject to challenge under the ALL similarly bears out the predication by another scholar who foresaw the expansion of the application of the ALL to "include within the ambit of judicial scrutiny an increasingly broad range of administrative activity."44  Moreover, the embedded flaws of the ALL identified earlier by other scholars were also reflected in the results of the implementation. For example, the law's "focus on judicial review of the legality rather than the propriety of administrative decisions" has prevented Chinese citizens from invoking the ALL to challenge substantive government policies, as shown by the fact that none of the sample cases contained such suits.45  The lack of judicial autonomy was also an important factor in the court's persistent bias in favour of the government (as indicated by their greater odds of winning these suits).

Therefore, in several important aspects, one may argue that the ALL has failed to live up to the expectations of its liberal proponents: it has not become a fully reliable or effective legal instrument that enables ordinary citizens to defend themselves against government infringements of their rights. But it has not been a total failure. The evidence indicates that it has gained a limited role in curbing and rectifying unjust treatment of citizens by government officials. One of the important findings of this study, which was not foreseen by other scholars in their earlier studies of the ALL, is the rising rate of settlements that provide effective judicial relief to the plaintiffs. The evidence gathered in this study offers some preliminary signs of the gradual consolidation of the ALL as a legal institution, including the consistent and dramatic rise of administrative litigation suits since its implementation; the decline in the percentage of rulings in favour of government agencies; the rise in the percentage of effective victories for plaintiffs; and the public perception of the ALL as a useful, albeit limited, legal instrument for protecting their rights.

A 1992 poll showed that 92 per cent of the respondents agreed that "it is better to have the ALL than not have it because, although the ALL is

43. Potter, "The Administrative Litigation Law of the PRC," p. 288.

44. Finder, "Like throwing an egg against a stone?" p. 28.

45. Potter's insight on the "legality" focus of the ALL is invaluable in understanding why it was enacted and how it was implemented. Potter, "The Administrative Litigation Law of the PRC," p. 288.

not perfect, citizens' rights have gained some protection."46  In the same poll, 68 per cent of the ordinary citizens surveyed agreed that the ALL made a difference in limiting unlawful practices in society.47  Under it, administrative litigation has also become an important option for ordinary citizens.  When asked what recourse they would have when their rights are violated by the government, 35 per cent of the respondents said that they would bring their complaints directly to "relevant government agencies," while 30 per cent said that they would sue the government in the court (under the ALL).48  The ALL also had an impact on government officials.  The 1992 poll found that 74 per cent of the government officials surveyed said that they had begun to exercise greater caution in their work because of the ALL.49
This initial evidence of the institutional consolidation of China's administrative litigation system also sheds some light on the process of institutional evolution.  The case of the ALL offers some evidence that institutions evolve through a process of mutual adaptation - new institutions adapt to the existing political system and its constraints and the existing political system adapts to the new norms and rules stipulated and embodied in the new institutions.  As a result, the proposed institutional experiment tends to realize less than its full potential in terms of structuring political behaviour and enforcing new norms.  At the same time, even such partially effective institutional experiments have a real impact on the existing political system, with its components (that is, various bureaucracies and organizations) struggling to adjust their behaviour to meet at least some of the requirements set by the new institutional experiments.  There is evidence of such adjustments made by various agencies of the Chinese state.  For example, a one-in-five chance that they may lose a case forces them to be increasingly open to settling with plaintiffs.  Government officials also admitted that the ALL made them more careful in exercising administrative power.  The immediate result of this mutual adaptation is a novel and complex arrangement of conflict resolution between the Chinese state and its citizens unanticipated by the designers of the ALL.

On the one hand, the ALL has set a series of legal precedents and procedures for citizens to seek judicial relief through a complete litigation process.  On the other hand, the high costs of this process and the severe constraints placed by the Chinese political system on the judiciary induced plaintiffs and defendants to seek compromises through court-mediated settlements in many cases.  This has certainly fallen short of the ideal of the rule of law, but even this imperfect outcome has generated real benefits both for the Chinese state (in terms of opening an institu-

46. Zhan Zhongle, "Xingzheng susongfa shishi xianzuang yu fazhan fangxiang diaocha wenjuan baogao" ("Report on the survey on the implementation and trends of the ALL"), in Gong Ruixiang, Fazhi de lixiang yu xianshi, p. 280.

47. Tang Yongjin, "Yichang jingqiaoqiao de geming," p. II.

48. Ibid. p. 59.

49. Ibid. p. 14.

tional channel for addressing public discontent) and for individual citizens (in terms of redressing government‑inflicted wrongs).

An intriguing question is why the old political system should accommodate the requirements of new institutions and refrain from reversing such accommodations. Scholars who have followed recent Chinese legal reforms argue that such accommodation was necessitated by the postMao regime's search for a new basis of legitimacy.50  Other than legitimation concerns, it is contended that such accommodations, once made, may be difficult to withdraw unilaterally because of the high political costs that would entail. First, in many cases, the accommodations were initiated by reformers within the old regime who saw political benefits of a more institutionalized legal system. An attempted reversal of reform would lead to a bitter intra‑elite struggle with high risks for both sides. Secondly, institutional development tends to be path‑dependent. Legal reforms are no exception. The path‑dependency of legal reform in China has been recognized also by other scholars, as one wrote, "... the operation of law is subject to evaluation and challenge by reference to external standards: once a principle of law is enunciated it becomes part of the public domain and open to uses that the regime may not be able to control."51  In addition to setting new norms that eventually become benchmarks for evaluating individual or organizational behaviour, a new institution also acquires its defenders who are beneficiaries of the new system. Therefore, although institutional innovations may start as experiments, the longer such experiments continue, the higher the costs entailed in their reversal. Initially, the costs of reversing an institutional experiment are mainly reputational; the ruling elite risks losing political legitimacy or credibility if part of its new policy package is abandoned without justifiable reasons. In the Chinese context, since the ALL was promoted and implemented as an important element of China's overall legal reforms, any official action that overtly suspended or weakened its enforcement would have discredited the entire programme of legal reform.

Gradually, as an institutional experiment continues, political and economic entrepreneurs begin to perceive its potential benefits and capture them. Consequently, despite the limited nature of most institutional experiments, they attract entrepreneurs who then become the beneficiaries of these experiments (it is no mere accident that, in this sample, Chinese private entrepreneurs were the most active private litigants). The benefits won by these entrepreneurs are widely publicized by the reformers, who try to disseminate the information to more groups and attract a larger political following to defend the new institutional arrangement. Hence in the early days, lawsuits filed under the ALL received enormous publicity in the media. Once the benefits of the experiments have been conferred

50. See Pitman Potter, "Riding the tiger: legitimacy and legal culture in post‑Mao China," The China Quarterly, No. 138 (June 1994), pp. 325‑358; Edward J. Epstein, "Law and legitimation in post‑Mao China," in Potter, Domestic Law Reforms in Post‑Mao China, pp. 19‑55.

51. Potter, "Riding the tiger," pp. 325‑26.

on many important groups (as the ALL has done for SOEs, township and village enterprises, the legal community, village groups, peasants, workers and entrepreneurs), it becomes more politically costly to reverse the reform.

This study also suggests that China's legal reforms, though far from establishing the rule of law in the short term, have made measurable progress in promoting legal norms and awareness of such norms at the grassroots level.  For example, a majority of Chinese citizens know of the existence of the ALL.52  The 185 cases examined here reveal that private citizens are more assertive of their rights.  In the sample cases there are citizens who sued authorities for illegal search, seizure, fines and detention, who challenged regulatory agencies for failure to issue permits or licences, and who demanded rectification of unjust administrative penalties levied against them.  The fact that a considerable proportion of suits filed under the ALL (about 39 per cent in 1995, according to this analysis) led to full or partial correction of wrong or unjust administrative actions shows that such legal risk-taking by ordinary Chinese is not completely futile.  If this trend continues, a virtuous cycle may emerge: rising public awareness of legal norms and resources leading to increasing assertiveness by citizens and more frequent use of laws like the ALL, which creates more a credible threat to arbitrary government agents and places greater pressure on them to be accountable for their exercise of power.

Finally, this study indicates that state-society relations are changing in post-Mao China and that the boundaries between the state and society are being redrawn.  A principal force of such changes is undoubtedly China's economic reforms that have restructured authority relations in virtually all sectors of the economy and society as a result of redistribution of economic resources from the state to society.  However, the study shows that institutional changes such as legal reforms are a critical factor in the redefinition of state-society relations in China.  These changes have more explicitly set limits on state power and established procedures for citizens to defend themselves against intrusion or infringement by the state and its agents.  If such institutional changes continue, the new state-society relations in China will be not only based on structural factors (the distribution of economic resources and organizational capital between the state and society) but also underpinned by an increasingly sophisticated set of institutions that embodies norms and enforcement mechanisms which make such relations more sustainable and less prone to open conflict.

52. According to a 1992 poll, 88% of the ordinary people surveyed said that they had heard about the ALL.  Tang Yongjin, "Yichang jingqiaoqiao de geming," p. 10.
