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dimensions of problem



source: 15 Va. J. Soc. Policy
& L 1 (2007)

26% of all Internet porn involves children
of identified victims
 59 % aged 12-17
 28 % aged 6-11
 13 % pre-school



up to $20 billion in annual profits



14 million CP websites - some w/ 1 million images



20,000 images posted each week



116,000 requests each week on Gnutella
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each red dot: computer offering known CP video file -- 2 day period, July, 2009

categories of speech


“Pornography” is protected



“Obscenity” not protected
Miller v. California, 413 U.S. 15 (1973)






Average
g p
person,, applying
pp y g contemporary
p
y
community standards, finds work as whole
appeals to prurient interest
Work depicts or describes in patently offensive
way sexual conduct specifically defined by
applicable state law
Work, as a whole, lacks serious literary, artistic,
political, or scientific value

private possession of obscenity


Stanley v. Georgia, 394 U.S. 557 (1969)
Cannot criminalize – protected activity



United States v. Reidel, 402 U.S. 351 (1971)
can criminalize distribution of obscenity
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"community standards" meets the Internet



does not change Miller standard
U S v. Th
U.S.
Thomas, 74 F.3d
F 3d 701 (6th
(6 h Ci
Cir. 1996)



Miller must be modified
U.S. v. Kilbride, 584 F.3d 1240 (9th Cir. 2009)

community stds on Internet

?

U.S. v. Thomas, 74 F.3d 701 (6th Cir. 1996)


CA couple posted adult pics, to Bulletin Bd



downloaded by TN investigator using dial up modern



charged in TN w/ obscenity



applied TN community stds:

"NOT unconst. to subject interstate
distributors of obscenity to varying community
stds"

Thomas ...


knew member was in TN --

"If D's did not wish to subject themselves to
liability in juris w/ less tolerant stds for
determining obscenity, they could have
refused to give passwords to members in
those districts, thus precluding the risk of
liability"
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Kilbride:




detailed examination of various opinions in SCT
cases indicates problems with "local" std.
concludes:
National Community Standard needed to regulate
obscene speech on internet

Justice Stewart on obscenity

“I know it when I see it.”

Jacobellis v. Ohio, 378 U.S. 184 (1964)

child pornography:
distinct category of prohibited speech

N.Y. v. Ferber, 458 U.S. 747 (1982)
banned distribution /manufacture



does not have to meet obscenity test

rationale


safeguarding well-being of child



permanent record of abuse



close distribution network to combat abuse



advertising /selling:



de minimis value of CP

economic motive is integral part of abuse
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Osborne v. Ohio, 495 U.S. 103 (1990)

permissible to ban mere possession of
CP


permanent record of abuse



encourages possessors to destroy images
{dry up market}



reduces use of images for “grooming”

“Child Pornography”
Elements:

Three types of "kids"
real
virtual
morphed



Types of sex acts regulated



“Sexually explicit conduct”


Sex acts
or



“Lascivious
Lascivious exhibition
exhibition” of genitals or pubic area

see your statutes for definitions !
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#1 “real” kids
permissible to ban possession of “real” CP
Osborne v. Ohio, 495 U.S. 103 (1990)

is it a real child ?

#2 “virtual” kids

problems of proof

“Virtual” child pornography

Ashcroft v. Free Speech Coalition, 535 U.S. 234 (2002)



rejected “appear



new statute:

to be minor”

digital /computer image that is or

is indistinguishable from a minor

Ashcroft v. Free Speech Coalition
statute "prohibits speech that records no crime
and creates no victims by its production"


rejected dry up the market theory
{whet appetite for real CP not enough}



protect real kids from sexual abuse



overbreadth –



included young adults
included artistic works
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Free Speech Coalition on virtual CP


Unlike real CP, virtual CP not intrinsically related to
sexual abuse of children






Causal link between such images and actual child abuse
contingent and indirect

might have significant literary or artistic value
insufficient evidence used to “groom” potential
victims or whet appetites of pedophiles and cause
them to engage in illegal conduct

virtual CP as obscenity
“Virtual” child sex abuse images can be
prosecuted as obscenity
18 U.S.C. § 1466A


Add d by
Added
b PROTECT A
Actt off 2003 after
ft Ashcroft
A h ft



If meets Miller standard or



Is graphic and “lacks serious literary, artistic, political,
or scientific value”

obscene cartoons featuring children
U.S. v. Handley,
564 F. Supp. 2d 996 (S.D. Iowa 2008)


must meet obscenity std



not mere possession -- convicted of




receipt of obscene images transported in
interstate commerce
possession of obscene images transported in
interstate commerce
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CURRENT TECHNOLOGY

http://poser8.smithmicro.com/dr/index.html

http://www.planit3d.com/source/tutorial_files/poser7/2/p7controls1.html

poser 8 images
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state of technology
problems creating image of person


correct form, proportions of body



facial expressions



color, texture of skin



interaction of light with above ---



digital imaging Experts:

current

technology does not allow creation of

computer generated images indistinguishable from real

#3. created or modified to appear that
identifiable minor is engaging in act

morphing images

morphing images
Ashcroft v. Free Speech Coalition
declined to address constitutionality of
but noted:

morphed images "implicate the
interests of real children and are in
that sense closer to Ferber"
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listed as best morph
on site

angelina jolie and jennifer lopez

leading case on morphed images
United States v. Bach, 400 F.3d 622 (8th Cir. 2005)




morphed images not protected
can be prosecuted as child porn if evidence of
identifiable child used in creation

pandering

"knowingly ... advertises, promotes,
presents, distributes or solicits ...
any material or purported material in a
manner that reflects the belief, or is
intended to cause another to believe, that
the material or purported material is, or
contains" CP
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United States v. Williams, 128 S. Ct. 1830 (2008)



does not violate 1st Amendment:
overbreadth claim




does not include criminalize substantial amount of
protected expressive activity because CP
categorically excluded from 1st protection
govt can ban both fraudulent offers and offers to
provide illegal products

Problem of proof:

possession vs. viewing

Downloaded Image on
computer



when image downloaded to computer’s hard
drive, user controls it’s destiny

may zoom in or out on image, enlarge it, print it,
etc.
__________________



clearly intentional acts – no conceptual problems
as to "possession"
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Cache Memory

Just because it isn’t downloaded…






to speed up repeat viewing of previously visited
p
automatically
y make copy
py of
website,, computers
data from visited websites in form of "temporary
Internet files" and store data in "cache"
automatic -- no user prompt needed
images can be reviewed and manipulated even
when only in cache files

typical claim
did not know images automatically downloaded to
computer
Possession ?
Possession requires awareness [knowledge] that one
has the object -- can one avoid that element because
user ignorant about computers?

approaches to possession of CP
Note, 60 Fla. L. Rev. 1205 (2008)


dominion and control:
what did def actually DO with image?




typical analogy: constructive possession in drug cases

seek and obtain:
what did def do to FIND image?



Knowledge:
what facts support finding that Def was AWARE of
image?
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Knowing Possession in Temporary Internet
Cache
U.S. v. Romm, 455 F.3d 990 (9th Cir. 2006)
Def. admitted viewing CP online, viewing images in
his temp internet files and then deleting them

held:

“In the electronic context, a person can receive and
possess child pornography without downloading it,

if he or she seeks it out and exercises dominion and
control over it”.

Possession where no evidence of
downloading
possession = exert control over
includes ability to


detain images on monitor as long as he liked



enlarge, copy, print, send to others



delete from temporary files

U.S. v. Tucker, 150 F. Supp. 2d 1263 (D. Utah
2001), aff'd, 305 F.3d 1193 (10th Cir. 2002)

another view of
possession
possession = reaching out to images




how shown:

search terms used to find files

images in cache
not necessary to show aware of storage function of
cache
Commonwealth v. Simone,
2003 WL 22994245 (Va. Cir. Ct. 2003)
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Deletion

U.S. v. Bass, 411 F.3d 1198 (10th Cir. 2005)

found Def “knowingly” possessed CP files
through evidence that he used deletion
function on computer to remove files from
cache

"viewing"


Feds :

"knowingly accesses with intent to view ...."
18 U.S. C. sec. 2252A(5)(A)



States: most have not followed



Wisconsin: mere viewing = possession
State v. Mercer, 782 N.W. 2d 125
(Wis. App. 2010)

Grant-funded Judicial courses
4 day search and seizure course
Comprehensive Search and Seizure for Judges
Reno

-- May 6-10, 2012

OXFORD -- Sept 12-15, 2011
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digital search and seizure courses
Computer Searches and Seizures for Trial Judges
OXFORD, MS --

Dec 8-9, 2011
April 2-3, 2012

Technology-Assisted Crimes Against Children:

Pretrial Motions Practice
Reno -- May 19-20, 2011
May 3-4, 2012

ICAC courses

Trial Issues in ICAC cases
AUG
UG 1-2,, 2011
0
(Reno)
( e o)
(materials on-line)

ICAC courses

Internet Child Pornography
Oxford – Oct 17-18
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Fall 2011 WEBINARS

Overview of Technology Assisted Crimes Against
Children -- October 27



Juveniles as Offenders -- November 16



Recent Developments in Search and Seizure of Digital
Evidence – December 7



recorded/ live at

NCJRL.org

2012 WEBINARS on Internet Technology

•

Web Browsing 101 – Jan. 11

•

Hiding Tracks on the Web

•

Interactive Media – Mar.
Mar 7

•

Mobile Devices – Apr. 25

•

Peer-to-Peer Technologies – May 16

•

Emerging Uses/Cutting Edge Technologies – June 20

recorded/ live at

– Feb. 8

NCJRL.org

Cyber Crime and Digital Evidence
Publications / Projects

lots

on line at

www.NCJRL.org

including:

Email delivered Cyber Crime Newsletter
Internet Victimization Symposium
Materials on computer-related crime
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registration
agendas
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course descriptions
scholarship info

Thomas K. Clancy
662-915-6918

this presentation
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tclancy@olemiss.edu
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d

Power points available at:

WWW. NCJRL.org
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OBSCENITY AND CHILD PORNOGRAPHY AS CATEGORIES
OF UNPROTECTED SPEECH ©
THOMAS K. CLANCY
Director

National Center for Justice and Rule of Law
The University of Mississippi
School of Law
University, MS 38677
Phone: (662) 915-6897 Fax (662) 915-6833
www.NCJRL.org

The following consists primarily of extensive excerpts from the major cases discussing the First
Amendment aspects of Obscenity and Child Pornography. This summary is a companion document
to the powerpoint presentation for this course. Please note that all of the quotations are edited and
that omissions and punctuation changes are not noted.
I. O BSC EN ITY
A. T H E M ILLER D EFIN ITIO N

O F O BSC EN ITY :

Miller v. California, 413 U.S. 15 (1973)

B. "C O M M U N ITY S TA N D A R D S " APPLIED TO M O D ER N C O M M U N IC A TIONS
1. V IEW TH A T M ILLER STA N D A R D IS STILL VIA BLE : United States v. Thom as, 74 F.3d 701 (6 TH C IR .
1996)
2. T H E C OM M U NITY STA N D A R D TEST M U ST BE M O D IFIED : United States v. Kilbride, 584 F.3d 1240
(9th Cir. 2009)
C. O BSC EN E C A R TO O N S F EA TUR IN G C H ILD R EN
1. R EC EIPT A N D PO SSESSIO N . United States v. Handley, 564 F. Supp. 2d 996 (S.D. Iowa 2008)
2. R EC EIPT M U ST BE KNO W IN G LY : United States v. Whorley, 550 F.3d 326 (4th Cir. 2008)
II. E VO LU TIO N

OF

C H ILD P O R N O G R A PH Y R EG U LA TIO N

AS

S EPA R A TE C ATEG O R Y O F P R O H IBITED S PEEC H

A. E STA BLISH IN G C HILD P O R N O G R A PH Y A S A SEPA R A TE C A TEG O R Y O F U N PR O TEC TED SPEEC H – New York
v. Ferber, 458 U.S. 747 (1982)
B. P R O H IBITIN G M ER E P O SSESSIO N

OF

C H ILD P ORN O G R A PH Y – Osborne v. Ohio, 495 U.S. 103 (1990)

C. R EJEC TIO N OF C R IM IN ALIZIN G V IR TU A L C H ILD P O R N O G R A PH Y – Ashcroft v. Free Speech Coalition,
535 U.S. 234 (2002)
D. P R O H IBITING P A N D ER IN G O F M A TER IA LS C LA IM ED
William s, 553 U.S. 285 (2008)

TO

B E C H ILD P O R NO GRA PH Y – United States v.

E. M OR PH ED I M A G ES
1. C A N B E C O N STITU TIO N A LLY C R IM IN A L IZ E D : United States v. Bach, 400 F.3d 622 (8th Cir.
2005)
2. C A N N OT B E C O N STITUTIO N A LLY C R IM IN A LIZED : State v. Zidel, 940 A.2d 255 (N.H. 2008)
__________________________________________
© copyright, Thomas K. Clancy, 2011
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I. OBSCENITY
A. THE MILLER DEFINITION OF OBSCENITY : MILLER V. CALIFORNIA, 413 U.S. 15 (1973)
This much has been categorically settled by the Court, that obscene material is unprotected by the First
Amendment. "The First and Fourteenth Amendments have never been treated as absolutes." W e acknowledge,
however, the inherent dangers of undertaking to regulate any form of expression. State statutes designed to
regulate obscene materials must be carefully limited. As a result, we now confine the permissible scope of such
regulation to works which depict or describe sexual conduct. That conduct must be specifically defined by the
applicable state law, as written or authoritatively construed. A state offense must also be limited to works
which, taken as a whole, appeal to the prurient interest in sex, which portray sexual conduct in a patently
offensive way, and which, taken as a whole, do not have serious literary, artistic, political, or scientific value.
The basic guidelines for the trier of fact must be: (a) whether "the average person, applying contemporary
community standards" would find that the work, taken as a whole, appeals to the prurient interest; (b) whether
the work depicts or describes, in a patently offensive way, sexual conduct specifically defined by the applicable
state law; and (c) whether the work, taken as a whole, lacks serious literary, artistic, political, or scientific value.
It is possible to give a few plain examples of what a state statute could define for regulation under part (b) of
the standard announced in this opinion:
(a) Patently offensive representations or descriptions of ultimate sexual acts, normal or perverted, actual or
simulated.
(b) Patently offensive representation or descriptions of masturbation, excretory functions, and lewd exhibition
of the genitals.
At a minimum, prurient, patently offensive depiction or description of sexual conduct must have serious literary,
artistic, political, or scientific value to merit First Amendment protection. For example, medical books for the
education of physicians and related personnel necessarily use graphic illustrations and descriptions of human
anatomy. In resolving the inevitably sensitive questions of fact and law, we must continue to rely on the jury
system, accompanied by the safeguards that judges, rules of evidence, presumption of innocence, and other
protective features provide, as we do with rape, murder, and a host of other offenses against society and its
individual members.FN9
FN9. The mere fact juries may reach different conclusions as to the same material does not mean that
constitutional rights are abridged. That is one of the consequences we accept under our jury system.
Under a National Constitution, fundamental First Amendment limitations on the powers of the States do not
vary from community to community, but this does not mean that there are, or should or can be, fixed, uniform
national standards of precisely what appeals to the "prurient interest" or is "patently offensive." These are
essentially questions of fact, and our Nation is simply too big and too diverse for this Court to reasonably expect
that such standards could be articulated for all 50 States in a single formulation, even assuming the prerequisite
consensus exists. When triers of fact are asked to decide whether "the average person, applying contemporary
community standards" would consider certain materials "prurient," it would be unrealistic to require that the
answer be based on some abstract formulation. The adversary system, with lay jurors as the usual ultimate
factfinders in criminal prosecutions, has historically permitted triers of fact to draw on the standards of their
community, guided always by limiting instructions on the law. To require a State to structure obscenity
proceedings around evidence of a national "community standard" would be an exercise in futility.
It is neither realistic nor constitutionally sound to read the First Amendment as requiring that the people of Maine or
Mississippi accept public depiction of conduct found tolerable in Las Vegas, or New York City. People in different States
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vary in their tastes and attitudes, and this diversity is not to be strangled by the absolutism of imposed uniformity.

B. "COMMUNITY STANDARDS" APPLIED TO MODERN COMMUNICATIONS
1. VIEW THAT MILLER STANDARD IS STILL VIABLE: UNITED STATES V. THOMAS, 74 F.3d 701 (6TH
CIR . 1996):
A married couple in California used a computer bulletin board system to distribute sexually explicit
materials. The system operated by using telephones, modems, and personal computers. Its features
included e-mail, chat lines, public messages, and files that members could access, transfer, and
download to their own computers and printers. An undercover officer in Tennessee purchased some
of the materials and the spouses were charged with obscenity in Tennessee. The court rejected that
argument, stating in part:
Defendants and Amicus Curiae appearing on their behalf argue that the computer technology used here requires
a new definition of community, i.e., one that is based on the broad-ranging connections among people in
cyberspace rather than the geographic locale of the federal judicial district of the criminal trial. W ithout a more
flexible definition, they argue, there will be an impermissible chill on protected speech because BBS operators
cannot select who gets the materials they make available on their bulletin boards. Therefore, they contend, BBS
operators like Defendants will be forced to censor their materials so as not to run afoul of the standards of the
community with the most restrictive standards.
Defendants' First Amendment issue, however, is not implicated by the facts of this case. This is not a situation
where the bulletin board operator had no knowledge or control over the jurisdictions where materials were
distributed for downloading or printing. Access to the Defendants' AABBS was limited. Membership was
necessary and applications were submitted and screened before passwords were issued and materials were
distributed. Thus, Defendants had in place methods to limit user access in jurisdictions where the risk of a
finding of obscenity was greater than that in California. They knew they had a member in Memphis; the
member's address and local phone number were provided on his application form. If Defendants did not wish
to subject themselves to liability in jurisdictions with less tolerant standards for determining obscenity, they
could have refused to give passwords to members in those districts, thus precluding the risk of liability.
This result is supported by the Supreme Court's decision in Sable Communications of Cal., Inc. v. F.C.C. where
the Court rejected Sable's argument that it should not be compelled to tailor its dial-a-porn messages to the
standards of the least tolerant community. 492 U.S. 115, 125-26 (1989). The Court recognized that distributors
of allegedly obscene materials may be subjected to the standards of the varying communities where they
transmit their materials, and further noted that Sable was "free to tailor its messages, on a selective basis, if it
so chooses, to the communities it chooses to serve." The Court also found no constitutional impediment to
forcing Sable to incur some costs in developing and implementing a method for screening a customer's location
and "providing messages compatible with community standards."
Thus, under the facts of this case, there is no need for this court to adopt a new definition of "community" for
use in obscenity prosecutions involving electronic bulletin boards. This court's decision is guided by one of the
cardinal rules governing the federal courts, i.e., never reach constitutional questions not squarely presented by
the facts of a case.

2. THE COMMUNITY STANDARD TEST MUST BE MODIFIED : UNITED STATES V. KILBRIDE , 584 F.3d
1240 (9th Cir. 2009)
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Defendants' convictions arose from conduct relating to their business of sending unsolicited bulk
email, popularly known as "spam," advertising adult websites. The advertisements appearing in
Defendants' emails included sexually explicit images, two of which formed the basis for the
obscenity convictions. The following is an extensive excerpt of the court's reasoning:
Defendants assert in the alternative that Hamling's prevailing definition of contemporary community standards
is not appropriate for speech disseminated via email. Because persons utilizing email to distribute possibly
obscene works cannot control which geographic community their works will enter, Defendants argue that
applying Hamling's definition of contemporary community standards to works distributed via email unavoidably
subjects such works to the standards of the least tolerant community in the country. This, Defendants assert,
unacceptably burdens First Amendment protected speech. To avoid this constitutional problem, Defendants
argue, obscenity disseminated via email must be defined according to a national community standard.
Defendants, however, did not raise this argument in the district court. Accordingly, we review the district court's
failure to instruct the jury to apply a national community standard for plain error. W e agree with Defendants
that the district court should have instructed the jury to apply a national community standard, but we do not
conclude that the district court's failure to do so was plain error.
Defendants' argument is not an entirely novel one. In Sable Communications of California, Inc. v. FCC, 492
U.S. 115 (1989), the Court rejected in part a facial challenge to a federal statute criminalizing the interstate
transmission of obscene commercial telephone recordings. The appellant there offered sexually oriented
telephone recordings nationally through the Pacific Bell telephone network. The appellant argued in part that
the federal obscenity legislation under which it was prosecuted "place[d] message senders in a 'double bind' by
compelling them to tailor all their messages to the least tolerant community." The Court, relying on its previous
holding in Hamling, reaffirmed that the relevant contemporary community standards for defining obscenity
under federal laws were not that of the national community and that the burden thereby placed on distributors
of complying with varying local standards did not violate the First Amendment. However, in so ruling, the
Court noted that the appellant was "free to tailor its messages, on a selective basis, if it so chooses, to the
communities it chooses to serve" and that if the appellant's "audience is comprised of different communities
with different local standards, [the appellant] ultimately bears the burden of complying with the prohibition on
obscene messages."
Defendants assert that speech disseminated via email is distinguishable from the speech disseminated via regular
mails or telephone at issue in Hamling and Sable because there is no means to control where geographically
their messages will be received. Hence, they cannot tailor their message to the specific communities into which
they disseminate their speech and truly must comply with the standards of the least tolerant community in a
manner the defendants in Hamling and Sable did not.
The Supreme Court has analogously recognized that the application of localized community standards to define
regulated indecent and obscene Internet speech may generate constitutional concerns for exactly this reason.
In Reno v. ACLU, 521 U.S. 844 (1997), the Supreme Court declared certain provisions of the Communications
Decency Act facially overbroad in violation of the First Amendment. The CDA provisions at issue in Reno
sought to regulate obscene or indecent expression on the Internet relying on contemporary community standards
to define regulated speech. The Court listed as one among several issues of facial overbreadth in the CDA that
"the ' community standards' criterion as applied to the Internet means that any communication available to a
nation wide audience will be judged by the standards of the community most likely to be offended by the
message."FN7 Reno did not address, however, Defendants' argument that the application of local community
standards to regulate Internet obscenity by itself renders a statute fatally overbroad.
FN7. The Government asserts that communication via email is not analogous to other Internet
communication in that email allows the distributor control over who receives a communication. The
Government points to the district court's specific finding that "Defendants did not post images on the
Internet for worldwide consumption; Defendants were not incapable of limiting the distribution of their
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messages; Defendants purposefully sent images to individual homes and had full control over where
and by whom the images were received." The district court's finding is beside the point. The district
court made no finding that the email technology utilized by Defendants provided them with an ability
to control physically where the emails they disseminated were read. Hence, for purposes of the First
Amendment concerns raised by Defendants, Defendants' email communications are analogous to other
Internet communication.
The Supreme Court's fractured decision in Ashcroft v. ACLU, 535 U.S. 564 (2002), most directly addresses
Defendants' argument. In Ashcroft, the Court reviewed the constitutionality of the Child Online Privacy Act,
the narrower successor law to the Communications Decency Act, which sought to regulate material "harmful
to minors" transmitted via the W orld W ide W eb "for commercial purposes." The Third Circuit concluded that
COPA was facially overbroad on the narrow ground that it identified material "harmful to minors," utilizing
a test that relied on contemporary community standards. ACLU v. Reno, 217 F.3d 162, 173-74 (3d Cir. 2000).
The Third Circuit found that COPA's use of contemporary community standards was constitutionally
problematic because "W eb publishers are without any means to limit access to their sites based on the
geographic location of particular Internet users." The Supreme Court vacated the Third Circuit judgment,
holding that "COPA's reliance on community standards . . . does not by itself render the statute substantially
overbroad for purposes of the First Amendment." However, the eight Justices concurring in the judgment
applied divergent reasoning to justify the Court's holding.
Justice Thomas, joined by two other justices, recognized that, regardless of whether a national or local
community standard was used for defining material harmful to minors under COPA, "the variance in community
standards across the country could still cause juries in different locations to reach inconsistent conclusions as
to whether a particular work is 'harmful to minors.'" Justice Thomas, nonetheless, did not find this variance in
community standards constitutionally problematic because COPA was, unlike the CDA, narrow in application.
As a result, Justice Thomas found controlling the rulings of Hamling and Sable condoning variance in local
community standards. Justice Thomas did not view as constitutionally significant that distributors of potentially
obscene material via the Internet could not control where the material was read. Justice Thomas explained: "If
a publisher wishes for its material to be judged only by the standards of particular communities, then it need
only take the simple step of utilizing a medium that enables it to target the release of its material into those
communities." W ere Justice Thomas's opinion the opinion of the Court, we would likely be compelled to reject
the Defendants' position. Justice Thomas's opinion both denies the utility of and need for applying a national
community standard in defining Internet obscenity.
But Justice Thomas's blanket dismissal of the overbreadth problem identified by the Third Circuit was not
joined by a majority of the Court. The remaining two Justices forming the majority were much less sanguine
about the application of local community standards in defining Internet obscenity. Justice O'Connor, writing
for herself, agreed with Justice Thomas that the respondents had failed to demonstrate on the record before the
Court that any variance in local community standards supported a finding that COPA was facially overbroad.
However, Justice O'Connor believed that "respondents' failure to prove substantial overbreadth on a facial
challenge in this case still leaves open the possibility that the use of local community standards will cause
problems for regulation of obscenity on the Internet, for adults as well as children, in future cases." In Justice
O'Connor's view, "given Internet speakers' inability to control the geographic location of their audience,
expecting them to bear the burden of controlling the recipients of their speech, as we did in Hamling and Sable,
may be entirely too much to ask, and would potentially suppress an inordinate amount of expression." Justice
O'Connor concluded that, by contrast, "the lesser degree of variation that would result" from application of a
national community standard "does not necessarily pose a First Amendment problem." As a result, Justice
O'Connor viewed the "adoption of a national standard [as] necessary . . . for any reasonable regulation of
Internet obscenity."
Justice Breyer, also writing for himself, agreed with Justice O'Connor that
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[t]o read the statute as adopting the community standards of every locality in the United States would provide
the most puritan of communities with a heckler's Internet veto affecting the rest of the Nation. The technical
difficulties associated with efforts to confine Internet material to particular geographic areas make the
problem particularly serious.
In order to avoid the serious constitutional issues raised by applying local community standards, Justice Breyer
interpreted COPA as applying a national community standard. Justice O'Connor's and Justice Breyer's opinions
both support Defendants' view that application of local standards in defining Internet obscenity raises a serious
constitutional concern that can be alleviated through application of a national community standard.
The remaining justices in the majority joined Justice Kennedy's opinion. Justice Kennedy agreed with Justices
O'Connor and Breyer that "[t]he national variation in community standards constitutes a particular burden on
Internet speech." However, Justice Kennedy declared that "[w]e cannot know whether variation in community
standards renders the Act substantially overbroad without first assessing the extent of the speech covered and
the variations in community standards with respect to that speech," which the Third Circuit had failed to do.
Justice Kennedy's opinion also disagreed with Justices Breyer and O'Connor that application of a national
community standard would eliminate any potential First Amendment issue because "the actual standard applied
is bound to vary by community nevertheless."
The lone dissenter, Justice Stevens would have held that the use of varying local community standards to define
speech regulated by COPA rendered the law unconstitutionally overbroad for the reasons outlined by Justices
O'Connor and Breyer regardless of how it was construed. Justice Stevens noted that reliance on a national
community standard, even if it could be read into COPA, would not obviate any unconstitutional variances as
"jurors instructed to apply a national, or adult, standard will reach widely different conclusions throughout the
country."
The divergent reasoning of the justices in and out of the majority in Ashcroft leaves us with no explicit holding
as to the appropriate geographic definition of contemporary community standards to be applied here.
Nonetheless, we are able to derive guidance from the areas of agreement in the various opinions. "W hen a
fragmented Court decides a case and no single rationale explaining the result enjoys the assent of five Justices,
'the holding of the Court may be viewed as that position taken by those Members who concurred in the
judgments on the narrowest grounds.'" Marks v. United States, 430 U.S. 188, 193 (1977). Here, Justice
Thomas's opinion held broadly that application of either a national community standard or local community
standards to regulate Internet speech would pose no constitutional concerns by itself. None of the remaining
justices, however, joined that broad holding. Justices O'Connor and Breyer held more narrowly that while
application of a national community standard would not or may not create constitutional concern, application
of local community standards likely would. Justice O'Connor's and Justice Breyer's opinions, therefore, agreed
with a limited aspect of Justice Thomas's holding: that the variance inherent in application of a national
community standard would likely not pose constitutional concerns by itself. They did not join his broader
conclusion, however, that application of local community standards is similarly unproblematic. In this latter
disagreement, Justices O'Connor and Breyer were joined by Justice Kennedy's opinion, as well as Justice
Stevens's dissent. Accordingly, five Justices concurring in the judgment, as well as the dissenting Justice,
viewed the application of local community standards in defining obscenity on the Internet as generating serious
constitutional concerns. At the same time, five justices concurring in the judgment viewed the application of
a national community standard as not or likely not posing the same concerns by itself. Accordingly, following
Marks, we must view the distinction Justices O'Connor and Breyer made between the constitutional concerns
generated by application of a national and local community standards as controlling.
Accepting this distinction, in turn, persuades us to join Justices O'Connor and Breyer in holding that a national
community standard must be applied in regulating obscene speech on the Internet, including obscenity
disseminated via email. The constitutional problems identified by the five justices with applying local
community standards to regulate Internet obscenity certainly generate grave constitutional doubts as to the use
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of such standards in applying §§ 1462 and 1465 to Defendants' activities. Furthermore, the Court has never
held that a jury may in no case be instructed to apply a national community standard in finding obscenity. To
"avoid[ ] the need to examine the serious First Amendment problem that would otherwise exist," we construe
obscenity as regulated by §§ 1462 and 1465 as defined by reference to a national community standard when
disseminated via the Internet.FN8
FN8. W e recognize that Justice Kennedy's opinion, as well Justice Stevens's dissent, viewed a national
community standard as not resolving the constitutional problem created by applying local community
standards to define obscenity on the Internet. In their view, juries' application of a national community
standard will inevitably vary based on their own communal understanding and, therefore, a national
community standard will not produce actual uniformity. Justice O'Connor, as well, was not willing
to wholly foreclose the possibility that a national community standard may still pose a constitutional
problem. Our holding today does not preclude the possibility that a defendant could successfully
challenge the application of a national community standard in defining Internet obscenity by
demonstrating unconstitutional variance persists or on any other grounds. W e only follow the various
opinions in Ashcroft in holding that application of local community standards raises grave
constitutional doubts on its face and application of a national community standard does not, thereby
persuading us to adopt a national community standard to alleviate the former doubts. Our holding that
application of a national community standard to define Internet obscenity does not raise grave
constitutional doubts on its face is not to be interpreted as a holding that any constitutional challenge
to such application will necessarily be meritless.
In light of our holding, the district court's jury instructions defining obscenity pursuant to Hamling was error.
However, this error does not require reversal because the district court's error was far from plain. Prior to our
holding here, the relevant law in this area was highly unsettled with the extremely fractured opinion in Ashcroft
providing the best guidance. W hile our holding today follows directly from a distillation of the various opinions
in Ashcroft, our conclusion was far from clear and obvious to the district court. Hence, we conclude that the
district committed no reversible error in its §§ 1462 and 1465 jury instructions.

C. OBSCENE CARTOONS FEATURING CHILDREN
1. RECEIPT AND POSSESSION . UNITED STATES V. HANDLEY , 564 F. Supp. 2d 996 (S.D. Iowa 2008)
Although mere private possession cannot be criminalized, receipt receipt of obscene visual
depictions that were transported in interstate commerce and possession of obscene images that were
transported in interstate commerce can be prosecuted:
The Constitution prohibits "making mere private possession of obscene material a crime." Stanley v. Georgia,
394 U.S. 557, 568 (1969). The limited right to possess obscene materials in the privacy of one's own home
recognized in Stanley depended not on First Amendment grounds, but on the right to privacy in the home found
in the Fourth Amendment.
W hile mere possession of obscene materials within the privacy of an individual's own home is a right protected
by the Fourth Amendment, the zone of privacy recognized in Stanley is not unlimited.
W e are not disposed to extend the precise, carefully limited holding of Stanley to permit importation of
admittedly obscene materials simply because it is imported for private use only. To allow such a claim would
be not unlike compelling the Government to permit importation of prohibited or controlled drugs for private
consumption as long as such drugs are not for public distribution or sale. We have already indicated that the
protected right to possess obscene material in the privacy of one's home does not give rise to a correlative
right to have someone sell or give it to others. Nor is there any correlative right to transport obscene material
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in interstate commerce.
[United States v. 12 200-Foot Reels of Super 8mm. Film, 413 U.S. 123, 128 (1973).] Thus, while an individual
has a limited right to possess obscene materials in the privacy of his own home, there exists no right to receive
or possess obscene materials that have been moved in interstate commerce, and that is the illegal conduct with
which Defendant is charged.

2. RECEIPT MUST BE KNOWINGLY : UNITED STATES V. WHORLEY , 550 F.3d 326 (4th Cir. 2008)
Whorley was convicted of various obscenity crimes based on knowingly receiving and sending on
a computer 20 obscene Japanese anime cartoons depicting minors engaging in sexually explicit
conduct. The court established that the receipt must be "knowingly":
Giving that term its ordinary meaning, his argument assumes that "receives" means to "come into possession
of," to "acquire," or "to have delivered or brought to one." To be sure, one can "receive" obscene materials
intentionally and knowingly, or negligently, or by mistake or accident. Section 1462, however, does not
criminalize every receipt of obscene materials, but only the "knowing" receipt of them. It is thus apparent that
in making his argument that "receives" is too vague, W horley actually confuses mens rea with the question of
whether the word "receives" itself is without sufficient meaning to be readily understood.
W horley is probably correct in observing that evolving computer technology will constantly change the ways
in which a person's computer may be used to "receive" obscene material from an interactive computer service
and that those changes might, depending on the technology, present serious questions as to whether such
material can be said to have been "received." But no such question exists here where W horley actively used a
computer to solicit obscene material through numerous and repetitive searches and ultimately succeeded in
obtaining the materials he sought. Moreover, while the facts of each case will require a jury to determine
whether an individual has, in fact, "knowingly received" obscene matter, the need for such a determination by
the jury does not suggest that a statute is too vague.

II. EVOLUTION OF CHILD PORNOGRAPHY REGULATION
PROHIBITED SPEECH

AS

SEPARATE CATEGORY

OF

A. ESTABLISHING CHILD PORNOGRAPHY AS A SEPARATE CATEGORY OF UNPROTECTED SPEECH
– NEW YORK V . FERBER , 458 U.S. 747 (1982):
W e believe our inquiry should begin with the question of whether a State has somewhat more freedom in
proscribing works which portray sexual acts or lewd exhibitions of genitalia by children.
The Miller standard was an accommodation between the State's interests in protecting the "sensibilities of
unwilling recipients" from exposure to pornographic material and the dangers of censorship inherent in
unabashedly content-based laws. Like obscenity statutes, laws directed at the dissemination of child
pornography run the risk of suppressing protected expression by allowing the hand of the censor to become
unduly heavy. For the following reasons, however, we are persuaded that the States are entitled to greater
leeway in the regulation of pornographic depictions of children.
First. It is evident beyond the need for elaboration that a State's interest in "safeguarding the physical and
psychological well-being of a minor" is "compelling." "A democratic society rests, for its continuance, upon
the healthy, well-rounded growth of young people into full maturity as citizens." Accordingly, we have
sustained legislation aimed at protecting the physical and emotional well-being of youth even when the laws
have operated in the sensitive area of constitutionally protected rights.
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The prevention of sexual exploitation and abuse of children constitutes a government objective of surpassing
importance. The legislative findings accompanying passage of the New York laws reflect this concern:
"[T]here has been a proliferation of exploitation of children as subjects in sexual performances. The
care of children is a sacred trust and should not be abused by those who seek to profit through a
commercial network based upon the exploitation of children. The public policy of the state demands
the protection of children from exploitation through sexual performances."
Suffice it to say that virtually all of the States and the United States have passed legislation proscribing the
production of or otherwise combating "child pornography." The legislative judgment, as well as the judgment
found in the relevant literature, is that the use of children as subjects of pornographic materials is harmful to
the physiological, emotional, and mental health of the child.FN9 That judgment, we think, easily passes muster
under the First Amendment.
FN9. "[T]he use of children as . . . subjects of pornographic materials is very harmful to both the
children and the society as a whole." It has been found that sexually exploited children are unable to
develop healthy affectionate relationships in later life, have sexual dysfunctions, and have a tendency
to become sexual abusers as adults. Sexual molestation by adults is often involved in the production
of child sexual performances. W hen such performances are recorded and distributed, the child's
privacy interests are also invaded.
Second. The distribution of photographs and films depicting sexual activity by juveniles is intrinsically related
to the sexual abuse of children in at least two ways. First, the materials produced are a permanent record of the
children's participation and the harm to the child is exacerbated by their circulation. Second, the distribution
network for child pornography must be closed if the production of material which requires the sexual
exploitation of children is to be effectively controlled. Indeed, there is no serious contention that the legislature
was unjustified in believing that it is difficult, if not impossible, to halt the exploitation of children by pursuing
only those who produce the photographs and movies. W hile the production of pornographic materials is a
low-profile, clandestine industry, the need to market the resulting products requires a visible apparatus of
distribution. The most expeditious if not the only practical method of law enforcement may be to dry up the
market for this material by imposing severe criminal penalties on persons selling, advertising, or otherwise
promoting the product. Thirty-five States and Congress have concluded that restraints on the distribution of
pornographic materials are required in order to effectively combat the problem, and there is a body of literature
and testimony to support these legislative conclusions.
The Miller standard does not reflect the State's particular and more compelling interest in prosecuting those who
promote the sexual exploitation of children. Thus, the question under the Miller test of whether a work, taken
as a whole, appeals to the prurient interest of the average person bears no connection to the issue of whether
a child has been physically or psychologically harmed in the production of the work. Similarly, a sexually
explicit depiction need not be "patently offensive" in order to have required the sexual exploitation of a child
for its production. In addition, a work which, taken on the whole, contains serious literary, artistic, political,
or scientific value may nevertheless embody the hardest core of child pornography. "It is irrelevant to the child
[who has been abused] whether or not the material . . . has a literary, artistic, political or social value." W e
therefore cannot conclude that the Miller standard is a satisfactory solution to the child pornography problem.
Third. The advertising and selling of child pornography provide an economic motive for and are thus an
integral part of the production of such materials, an activity illegal throughout the Nation. "It rarely has been
suggested that the constitutional freedom for speech and press extends its immunity to speech or writing used
as an integral part of conduct in violation of a valid criminal statute." W e note that were the statutes outlawing
the employment of children in these films and photographs fully effective, and the constitutionality of these laws
has not been questioned, the First Amendment implications would be no greater than that presented by laws
against distribution: enforceable production laws would leave no child pornography to be marketed.
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Fourth. The value of permitting live performances and photographic reproductions of children engaged in
lewd sexual conduct is exceedingly modest, if not de minimis. W e consider it unlikely that visual depictions
of children performing sexual acts or lewdly exhibiting their genitals would often constitute an important and
necessary part of a literary performance or scientific or educational work. If it were necessary for literary or
artistic value, a person over the statutory age who perhaps looked younger could be utilized. Simulation outside
of the prohibition of the statute could provide another alternative. Nor is there any question here of censoring
a particular literary theme or portrayal of sexual activity. The First Amendment interest is limited to that of
rendering the portrayal somewhat more "realistic" by utilizing or photographing children.
Fifth. Recognizing and classifying child pornography as a category of material outside the protection of the
First Amendment is not incompatible with our earlier decisions. "The question whether speech is, or is not
protected by the First Amendment often depends on the content of the speech." Thus, it is not rare that a
content-based classification of speech has been accepted because it may be appropriately generalized that within
the confines of the given classification, the evil to be restricted so overwhelmingly outweighs the expressive
interests, if any, at stake, that no process of case-by-case adjudication is required. W hen a definable class of
material bears so heavily and pervasively on the welfare of children engaged in its production, we think the
balance of competing interests is clearly struck and that it is permissible to consider these materials as without
the protection of the First Amendment.
There are, of course, limits on the category of child pornography which, like obscenity, is unprotected by the
First Amendment. As with all legislation in this sensitive area, the conduct to be prohibited must be adequately
defined by the applicable state law, as written or authoritatively construed. Here the nature of the harm to be
combated requires that the state offense be limited to works that visually depict sexual conduct by children
below a specified age. The category of "sexual conduct" proscribed must also be suitably limited and
described.
The test for child pornography is separate from the obscenity standard enunciated in Miller, but may be
compared to it for the purpose of clarity. The Miller formulation is adjusted in the following respects: A trier
of fact need not find that the material appeals to the prurient interest of the average person; it is not required
that sexual conduct portrayed be done so in a patently offensive manner; and the material at issue need not be
considered as a whole. W e note that the distribution of descriptions or other depictions of sexual conduct, not
otherwise obscene, which do not involve live performance or photographic or other visual reproduction of live
performances, retains First Amendment protection. As with obscenity laws, criminal responsibility may not be
imposed without some element of scienter on the part of the defendant.
[The New York statute] incorporates a definition of sexual conduct that comports with the above-stated
principles. The forbidden acts to be depicted are listed with sufficient precision and represent the kind of
conduct that, if it were the theme of a work, could render it legally obscene: "actual or simulated sexual
intercourse, deviate sexual intercourse, sexual bestiality, masturbation, sado-masochistic abuse, or lewd
exhibition of the genitals." The term "lewd exhibition of the genitals" is not unknown in this area and, indeed,
was given in Miller as an example of a permissible regulation. A performance is defined only to include live
or visual depictions: "any play, motion picture, photograph or dance . . . [or] other visual representation
exhibited before an audience." [The statute] expressly includes a scienter requirement.
W e hold that [the statute] sufficiently describes a category of material the production and distribution of which
is not entitled to First Amendment protection.

B. PROHIBITING MERE POSSESSION OF CHILD PORNOGRAPHY – OSBORNE V . OHIO , 495 U.S. 103
(1990):
The threshold question in this case is whether Ohio may constitutionally proscribe the possession and viewing
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of child pornography or whether our decision in Stanley v. Georgia, 394 U.S. 557 (1969), compels the contrary
result. In Stanley, we struck down a Georgia law outlawing the private possession of obscene material. W e
recognized that the statute impinged upon Stanley's right to receive information in the privacy of his home, and
we found Georgia's justifications for its law inadequate.
Assuming, for the sake of argument, that Osborne has a First Amendment interest in viewing and possessing
child pornography, we nonetheless find this case distinct from Stanley because the interests underlying child
pornography prohibitions far exceed the interests justifying the Georgia law at issue in Stanley.
In Stanley, Georgia primarily sought to proscribe the private possession of obscenity because it was concerned
that obscenity would poison the minds of its viewers. W e responded that "[w]hatever the power of the state to
control public dissemination of ideas inimical to the public morality, it cannot constitutionally premise
legislation on the desirability of controlling a person's private thoughts." The difference here is obvious: The
State does not rely on a paternalistic interest in regulating Osborne's mind. Rather, Ohio has enacted §
2907.323(A)(3) in order to protect the victims of child pornography; it hopes to destroy a market for the
exploitative use of children.
It is surely reasonable for the State to conclude that it will decrease the production of child pornography if it
penalizes those who possess and view the product, thereby decreasing demand. In Ferber, where we upheld a
New York statute outlawing the distribution of child pornography, we found a similar argument persuasive:
"[T]he advertising and selling of child pornography provide an economic motive for and are thus an integral
part of the production of such materials, an activity illegal throughout the Nation. 'It rarely has been suggested
that the constitutional freedom for speech and press extends its immunity to speech or writing used as an
integral part of conduct in violation of a valid criminal statute.'"
Given the importance of the State's interest in protecting the victims of child pornography, we cannot fault Ohio
for attempting to stamp out this vice at all levels in the distribution chain. According to the State, since the time
of our decision in Ferber, much of the child pornography market has been driven underground; as a result, it
is now difficult, if not impossible, to solve the child pornography problem by only attacking production and
distribution. Indeed, 19 States have found it necessary to proscribe the possession of this material.
Other interests also support the Ohio law. First, as Ferber recognized, the materials produced by child
pornographers permanently record the victim's abuse. The pornography's continued existence causes the child
victims continuing harm by haunting the children in years to come. The State's ban on possession and viewing
encourages the possessors of these materials to destroy them. Second, encouraging the destruction of these
materials is also desirable because evidence suggests that pedophiles use child pornography to seduce other
children into sexual activity. FN7
FN7. The Attorney General's Commission on Pornography, for example, states: "Child pornography
is often used as part of a method of seducing child victims. A child who is reluctant to engage in sexual
activity with an adult or to pose for sexually explicit photos can sometimes be convinced by viewing
other children having 'fun' participating in the activity."
Given the gravity of the State's interests in this context, we find that Ohio may constitutionally proscribe the
possession and viewing of child pornography.
The Ohio statute, on its face, purports to prohibit the possession of "nude" photographs of minors. W e have
stated that depictions of nudity, without more, constitute protected expression. Relying on this observation,
Osborne argues that the statute as written is substantially overbroad. W e are skeptical of this claim because, in
light of the statute's exemptions and "proper purposes" provisions, the statute may not be substantially
overbroad under our cases. However that may be, Osborne's overbreadth challenge, in any event, fails because
the statute, as construed by the Ohio Supreme Court on Osborne's direct appeal, plainly survives overbreadth
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scrutiny. Under the Ohio Supreme Court reading, the statute prohibits "the possession or viewing of material
or performance of a minor who is in a state of nudity, where such nudity constitutes a lewd exhibition or
involves a graphic focus on the genitals, and where the person depicted is neither the child nor the ward of the
person charged." By limiting the statute's operation in this manner, the Ohio Supreme Court avoided penalizing
persons for viewing or possessing innocuous photographs of naked children. W e have upheld similar language
against overbreadth challenges in the past.
The Ohio Supreme Court also concluded that the State had to establish scienter in order to prove a violation
of § 2907.323(A)(3) based on the Ohio default statute specifying that recklessness applies when another
statutory provision lacks an intent specification. The statute on its face lacks a mens rea requirement, but that
omission brings into play and is cured by another law that plainly satisfies the requirement laid down in Ferber
that prohibitions on child pornography include some element of scienter.

C. REJECTION OF CRIMINALIZING VIRTUAL CHILD PORNOGRAPHY – ASHCROFT V. FREE SPEECH
COALITION , 535 U.S. 234 (2002):
W e consider whether the Child Pornography Prevention Act of 1996 (CPPA), 18 U.S.C. § 2251 et seq.,
abridges the freedom of speech. The CPPA extends the federal prohibition against child pornography to
sexually explicit images that appear to depict minors but were produced without using any real children. The
statute prohibits, in specific circumstances, possessing or distributing these images, which may be created by
using adults who look like minors or by using computer imaging. The new technology, according to Congress,
makes it possible to create realistic images of children who do not exist.
By prohibiting child pornography that does not depict an actual child, the statute goes beyond Ferber, which
distinguished child pornography from other sexually explicit speech because of the State's interest in protecting
the children exploited by the production process. As a general rule, pornography can be banned only if
obscene, but under Ferber, pornography showing minors can be proscribed whether or not the images are
obscene under the definition set forth in Miller.
W e may assume that the apparent age of persons engaged in sexual conduct is relevant to whether a depiction
offends community standards. Pictures of young children engaged in certain acts might be obscene where
similar depictions of adults, or perhaps even older adolescents, would not. The CPPA, however, is not directed
at speech that is obscene; Congress has proscribed those materials through a separate statute. 18 U.S.C. §§
1460-1466. Like the law in Ferber, the CPPA seeks to reach beyond obscenity, and it makes no attempt to
conform to the Miller standard.
The principal question to be resolved, then, is whether the CPPA is constitutional where it proscribes a
significant universe of speech that is neither obscene under Miller nor child pornography under Ferber.
Before 1996, Congress defined child pornography as the type of depictions at issue in Ferber, images made
using actual minors. The CPPA retains that prohibition at 18 U.S.C. § 2256(8)(A) and adds . . . Section
2256(8)(B), [which] prohibits "any visual depiction, including any photograph, film, video, picture, or computer
or computer-generated image or picture," that "is, or appears to be, of a minor engaging in sexually explicit
conduct." The prohibition on "any visual depiction" does not depend at all on how the image is produced. The
section captures a range of depictions, sometimes called "virtual child pornography," which include
computer-generated images, as well as images produced by more traditional means. For instance, the literal
terms of the statute embrace a Renaissance painting depicting a scene from classical mythology, a "picture" that
"appears to be, of a minor engaging in sexually explicit conduct." The statute also prohibits Hollywood movies,
filmed without any child actors, if a jury believes an actor "appears to be" a minor engaging in "actual or
simulated . . . sexual intercourse."
These images do not involve, let alone harm, any children in the production process; but Congress decided the
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materials threaten children in other, less direct, ways. Pedophiles might use the materials to encourage children
to participate in sexual activity. "[A] child who is reluctant to engage in sexual activity with an adult, or to pose
for sexually explicit photographs, can sometimes be convinced by viewing depictions of other children 'having
fun' participating in such activity." Furthermore, pedophiles might "whet their own sexual appetites" with the
pornographic images, "thereby increasing the creation and distribution of child pornography and the sexual
abuse and exploitation of actual children." Under these rationales, harm flows from the content of the images,
not from the means of their production. In addition, Congress identified another problem created by
computer-generated images: Their existence can make it harder to prosecute pornographers who do use real
minors. As imaging technology improves, Congress found, it becomes more difficult to prove that a particular
picture was produced using actual children. To ensure that defendants possessing child pornography using real
minors cannot evade prosecution, Congress extended the ban to virtual child pornography.
Fearing that the CPPA threatened the activities of its members, respondent Free Speech Coalition and others
challenged the statute. The Coalition, a California trade association for the adult-entertainment industry, alleged
that its members did not use minors in their sexually explicit works, but they believed some of these materials
might fall within the CPPA's expanded definition of child pornography. The other respondents are Bold Type,
Inc., the publisher of a book advocating the nudist lifestyle; Jim Gingerich, a painter of nudes; and Ron
Raffaelli, a photographer specializing in erotic images. Respondents alleged that the "appears to be" and
"conveys the impression" provisions are overbroad and vague, chilling them from producing works protected
by the First Amendment.
The sexual abuse of a child is a most serious crime and an act repugnant to the moral instincts of a decent
people. In its legislative findings, Congress recognized that there are subcultures of persons who harbor illicit
desires for children and commit criminal acts to gratify the impulses. Congress also found that surrounding the
serious offenders are those who flirt with these impulses and trade pictures and written accounts of sexual
activity with young children.
As a general principle, the First Amendment bars the government from dictating what we see or read or speak
or hear. The freedom of speech has its limits; it does not embrace certain categories of speech, including
defamation, incitement, obscenity, and pornography produced with real children. W hile these categories may
be prohibited without violating the First Amendment, none of them includes the speech prohibited by the CPPA.
In his dissent from the opinion of the Court of Appeals, Judge Ferguson recognized this to be the law and
proposed that virtual child pornography should be regarded as an additional category of unprotected speech.
It would be necessary for us to take this step to uphold the statute.
Under Miller, the Government must prove that the work, taken as a whole, appeals to the prurient interest, is
patently offensive in light of community standards, and lacks serious literary, artistic, political, or scientific
value. The CPPA, however, extends to images that appear to depict a minor engaging in sexually explicit
activity without regard to the Miller requirements. The materials need not appeal to the prurient interest. Any
depiction of sexually explicit activity, no matter how it is presented, is proscribed. The CPPA applies to a
picture in a psychology manual, as well as a movie depicting the horrors of sexual abuse. It is not necessary,
moreover, that the image be patently offensive. Pictures of what appear to be 17-year-olds engaging in sexually
explicit activity do not in every case contravene community standards.
The CPPA prohibits speech despite its serious literary, artistic, political, or scientific value. The statute
proscribes the visual depiction of an idea–that of teenagers engaging in sexual activity–that is a fact of modern
society and has been a theme in art and literature throughout the ages. Under the CPPA, images are prohibited
so long as the persons appear to be under 18 years of age. This is higher than the legal age for marriage in many
States, as well as the age at which persons may consent to sexual relations. It is, of course, undeniable that
some youths engage in sexual activity before the legal age, either on their own inclination or because they are
victims of sexual abuse.
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Both themes–teenage sexual activity and the sexual abuse of children–have inspired countless literary works.
W illiam Shakespeare created the most famous pair of teenage lovers, one of whom is just 13 years of age. See
Romeo and Juliet, act I, sc. 2, l. 9 ("She hath not seen the change of fourteen years"). In the drama, Shakespeare
portrays the relationship as something splendid and innocent, but not juvenile. The work has inspired no less
than 40 motion pictures, some of which suggest that the teenagers consummated their relationship. Shakespeare
may not have written sexually explicit scenes for the Elizabethan audience, but were modern directors to adopt
a less conventional approach, that fact alone would not compel the conclusion that the work was obscene.
Contemporary movies pursue similar themes. Last year's Academy Awards featured the movie, Traffic, which
was nominated for Best Picture. The film portrays a teenager, identified as a 16-year-old, who becomes
addicted to drugs. The viewer sees the degradation of her addiction, which in the end leads her to a filthy room
to trade sex for drugs. The year before, American Beauty won the Academy Award for Best Picture. In the
course of the movie, a teenage girl engages in sexual relations with her teenage boyfriend, and another yields
herself to the gratification of a middle-aged man. The film also contains a scene where, although the movie
audience understands the act is not taking place, one character believes he is watching a teenage boy performing
a sexual act on an older man.
Our society, like other cultures, has empathy and enduring fascination with the lives and destinies of the young.
Art and literature express the vital interest we all have in the formative years we ourselves once knew, when
wounds can be so grievous, disappointment so profound, and mistaken choices so tragic, but when moral acts
and self-fulfillment are still in reach. W hether or not the films we mention violate the CPPA, they explore
themes within the wide sweep of the statute's prohibitions. If these films, or hundreds of others of lesser note
that explore those subjects, contain a single graphic depiction of sexual activity within the statutory definition,
the possessor of the film would be subject to severe punishment without inquiry into the work's redeeming
value. This is inconsistent with an essential First Amendment rule: The artistic merit of a work does not depend
on the presence of a single explicit scene. Under Miller, the First Amendment requires that redeeming value
be judged by considering the work as a whole. W here the scene is part of the narrative, the work itself does not
for this reason become obscene, even though the scene in isolation might be offensive. For this reason, and the
others we have noted, the CPPA cannot be read to prohibit obscenity, because it lacks the required link between
its prohibitions and the affront to community standards prohibited by the definition of obscenity.
The Government seeks to address this deficiency by arguing that speech prohibited by the CPPA is virtually
indistinguishable from child pornography, which may be banned without regard to whether it depicts works of
value. W here the images are themselves the product of child sexual abuse, Ferber recognized that the State
had an interest in stamping it out without regard to any judgment about its content. The production of the work,
not its content, was the target of the statute. The fact that a work contained serious literary, artistic, or other
value did not excuse the harm it caused to its child participants. It was simply "unrealistic to equate a
community's toleration for sexually oriented materials with the permissible scope of legislation aimed at
protecting children from sexual exploitation."
Ferber upheld a prohibition on the distribution and sale of child pornography, as well as its production, because
these acts were "intrinsically related" to the sexual abuse of children in two ways. First, as a permanent record
of a child's abuse, the continued circulation itself would harm the child who had participated. Like a defamatory
statement, each new publication of the speech would cause new injury to the child's reputation and emotional
well-being. Second, because the traffic in child pornography was an economic motive for its production, the
State had an interest in closing the distribution network. "The most expeditious if not the only practical method
of law enforcement may be to dry up the market for this material by imposing severe criminal penalties on
persons selling, advertising, or otherwise promoting the product." Under either rationale, the speech had what
the Court in effect held was a proximate link to the crime from which it came.
Later, in Osborne, the Court ruled that these same interests justified a ban on the possession of pornography
produced by using children. "Given the importance of the State's interest in protecting the victims of child
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pornography," the State was justified in "attempting to stamp out this vice at all levels in the distribution chain."
Osborne also noted the State's interest in preventing child pornography from being used as an aid in the
solicitation of minors. The Court, however, anchored its holding in the concern for the participants, those whom
it called the "victims of child pornography." It did not suggest that, absent this concern, other governmental
interests would suffice.
In contrast to the speech in Ferber, speech that itself is the record of sexual abuse, the CPPA prohibits speech
that records no crime and creates no victims by its production. Virtual child pornography is not "intrinsically
related" to the sexual abuse of children, as were the materials in Ferber. W hile the Government asserts that the
images can lead to actual instances of child abuse, the causal link is contingent and indirect. The harm does not
necessarily follow from the speech, but depends upon some unquantified potential for subsequent criminal acts.
The Government says these indirect harms are sufficient because, as Ferber acknowledged, child pornography
rarely can be valuable speech. This argument, however, suffers from two flaws. First, Ferber's judgment about
child pornography was based upon how it was made, not on what it communicated. The case reaffirmed that
where the speech is neither obscene nor the product of sexual abuse, it does not fall outside the protection of
the First Amendment.
The second flaw in the Government's position is that Ferber did not hold that child pornography is by definition
without value. On the contrary, the Court recognized some works in this category might have significant value,
but relied on virtual images–the very images prohibited by the CPPA–as an alternative and permissible means
of expression: Ferber, then, not only referred to the distinction between actual and virtual child pornography,
it relied on it as a reason supporting its holding. Ferber provides no support for a statute that eliminates the
distinction and makes the alternative mode criminal as well.
The Government seeks to justify its prohibitions in other ways. It argues that the CPPA is necessary because
pedophiles may use virtual child pornography to seduce children. There are many things innocent in themselves,
however, such as cartoons, video games, and candy, that might be used for immoral purposes, yet we would not
expect those to be prohibited because they can be misused. The Government, of course, may punish adults who
provide unsuitable materials to children, and it may enforce criminal penalties for unlawful solicitation. The
precedents establish, however, that speech within the rights of adults to hear may not be silenced completely
in an attempt to shield children from it.
Here, the Government wants to keep speech from children not to protect them from its content but to protect
them from those who would commit other crimes. The principle, however, remains the same: The Government
cannot ban speech fit for adults simply because it may fall into the hands of children. The evil in question
depends upon the actor's unlawful conduct, conduct defined as criminal quite apart from any link to the speech
in question. This establishes that the speech ban is not narrowly drawn. The objective is to prohibit illegal
conduct, but this restriction goes well beyond that interest by restricting the speech available to law-abiding
adults.
The Government submits further that virtual child pornography whets the appetites of pedophiles and
encourages them to engage in illegal conduct. The mere tendency of speech to encourage unlawful acts is not
a sufficient reason for banning it. The government "cannot constitutionally premise legislation on the
desirability of controlling a person's private thoughts." First Amendment freedoms are most in danger when
the government seeks to control thought or to justify its laws for that impermissible end. The right to think is
the beginning of freedom, and speech must be protected from the government because speech is the beginning
of thought.
To preserve these freedoms, and to protect speech for its own sake, the Court's First Amendment cases draw
vital distinctions between words and deeds, between ideas and conduct. The government may not prohibit
speech because it increases the chance an unlawful act will be committed "at some indefinite future time." There
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is here no attempt, incitement, solicitation, or conspiracy. The Government has shown no more than a remote
connection between speech that might encourage thoughts or impulses and any resulting child abuse. Without
a significantly stronger, more direct connection, the Government may not prohibit speech on the ground that
it may encourage pedophiles to engage in illegal conduct.
The Government next argues that its objective of eliminating the market for pornography produced using real
children necessitates a prohibition on virtual images as well. Virtual images, the Government contends, are
indistinguishable from real ones; they are part of the same market and are often exchanged. In this way, it is
said, virtual images promote the trafficking in works produced through the exploitation of real children. The
hypothesis is somewhat implausible. If virtual images were identical to illegal child pornography, the illegal
images would be driven from the market by the indistinguishable substitutes. Few pornographers would risk
prosecution by abusing real children if fictional, computerized images would suffice.
In the case of the material covered by Ferber, the creation of the speech is itself the crime of child abuse; the
prohibition deters the crime by removing the profit motive. Even where there is an underlying crime, however,
the Court has not allowed the suppression of speech in all cases. W e need not consider where to strike the
balance in this case, because here, there is no underlying crime at all. Even if the Government's market
deterrence theory were persuasive in some contexts, it would not justify this statute.
Finally, the Government says that the possibility of producing images by using computer imaging makes it very
difficult for it to prosecute those who produce pornography by using real children. Experts, we are told, may
have difficulty in saying whether the pictures were made by using real children or by using computer imaging.
The necessary solution, the argument runs, is to prohibit both kinds of images. The argument, in essence, is
that protected speech may be banned as a means to ban unprotected speech. This analysis turns the First
Amendment upside down.
The Government would have us read the CPPA not as a measure suppressing speech but as a law shifting the
burden to the accused to prove the speech is lawful. In this connection, the Government relies on an affirmative
defense under the statute, which allows a defendant to avoid conviction for nonpossession offenses by showing
that the materials were produced using only adults and were not otherwise distributed in a manner conveying
the impression that they depicted real children. See 18 U.S.C. § 2252A(c).
The Government raises serious constitutional difficulties by seeking to impose on the defendant the burden of
proving his speech is not unlawful. An affirmative defense applies only after prosecution has begun, and the
speaker must himself prove, on pain of a felony conviction, that his conduct falls within the affirmative defense.
In cases under the CPPA, the evidentiary burden is not trivial. W here the defendant is not the producer of the
work, he may have no way of establishing the identity, or even the existence, of the actors. If the evidentiary
issue is a serious problem for the Government, as it asserts, it will be at least as difficult for the innocent
possessor. The statute, moreover, applies to work created before 1996, and the producers themselves may not
have preserved the records necessary to meet the burden of proof. Failure to establish the defense can lead to
a felony conviction.
W e need not decide, however, whether the Government could impose this burden on a speaker. Even if an
affirmative defense can save a statute from First Amendment challenge, here the defense is incomplete and
insufficient, even on its own terms. It allows persons to be convicted in some instances where they can prove
children were not exploited in the production. A defendant charged with possessing, as opposed to distributing,
proscribed works may not defend on the ground that the film depicts only adult actors. So while the affirmative
defense may protect a movie producer from prosecution for the act of distribution, that same producer, and all
other persons in the subsequent distribution chain, could be liable for possessing the prohibited work.
Furthermore, the affirmative defense provides no protection to persons who produce speech by using computer
imaging, or through other means that do not involve the use of adult actors who appear to be minors. In these
cases, the defendant can demonstrate no children were harmed in producing the images, yet the affirmative
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defense would not bar the prosecution. For this reason, the affirmative defense cannot save the statute, for it
leaves unprotected a substantial amount of speech not tied to the Government's interest in distinguishing images
produced using real children from virtual ones.
In sum, § 2256(8)(B) covers materials beyond the categories recognized in Ferber and Miller, and the reasons
the Government offers in support of limiting the freedom of speech have no justification in our precedents or
in the law of the First Amendment. The provision abridges the freedom to engage in a substantial amount of
lawful speech. For this reason, it is overbroad and unconstitutional.

____________________________________
D. PROHIBITING PANDERING OF MATERIALS CLAIMED TO BE CHILD PORNOGRAPHY – UNITED
STATES V. WILLIAMS, 553 U.S. 285 (2008)
Generally speaking, [18 U.S. C.] § 2252A(a)(3)(B) prohibits offers to provide and requests to obtain child
pornography. The statute does not require the actual existence of child pornography. In this respect, it differs
from the statutes in Ferber, Osborne, and Free Speech Coalition, which prohibited the possession or
distribution of child pornography. Rather than targeting the underlying material, this statute bans the collateral
speech that introduces such material into the child-pornography distribution network. Thus, an Internet user who
solicits child pornography from an undercover agent violates the statute, even if the officer possesses no child
pornography. Likewise, a person who advertises virtual child pornography as depicting actual children also falls
within the reach of the statute.
A number of features of the statute are important to our analysis:
First, the statute includes a scienter requirement. The first word of § 2252A(a)(3)–"knowingly"–applies to . .
. the new § 2252A(a)(3)(B) at issue here.
Second, the statute's string of operative verbs–"advertises, promotes, presents, distributes, or solicits"–is
reasonably read to have a transactional connotation. That is to say, the statute penalizes speech that
accompanies or seeks to induce a transfer of child pornography–via reproduction or physical delivery–from one
person to another. For three of the verbs, this is obvious: advertising, distributing, and soliciting are steps taken
in the course of an actual or proposed transfer of a product, typically but not exclusively in a commercial
market. W hen taken in isolation, the two remaining verbs–"promotes" and "presents"–are susceptible of
multiple and wide-ranging meanings. In context, however, those meanings are narrowed by the commonsense
canon of noscitur a sociis–which counsels that a word is given more precise content by the neighboring words
with which it is associated. Similarly, "presents," in the context of the other verbs with which it is associated,
means showing or offering the child pornography to another person with a view to his acquisition.
To be clear, our conclusion that all the words in this list relate to transactions is not to say that they relate to
commercial transactions. One could certainly "distribute" child pornography without expecting payment in
return. Indeed, in much Internet file sharing of child pornography each participant makes his files available for
free to other participants–as W illiams did in this case. To run afoul of the statute, the speech need only
accompany or seek to induce the transfer of child pornography from one person to another.
Third, the phrase "in a manner that reflects the belief" includes both subjective and objective components. "[A]
manner that reflects the belief" is quite different from "a manner that would give one cause to believe." The first
formulation suggests that the defendant must actually have held the subjective "belief" that the material or
purported material was child pornography. Thus, a misdescription that leads the listener to believe the defendant
is offering child pornography, when the defendant in fact does not believe the material is child pornography,
does not violate this prong of the statute. (It may, however, violate the "manner . . . that is intended to cause
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another to believe" prong if the misdescription is intentional.) There is also an objective component to the
phrase "manner that reflects the belief." The statement or action must objectively manifest a belief that the
material is child pornography; a mere belief, without an accompanying statement or action that would lead a
reasonable person to understand that the defendant holds that belief, is insufficient.
Fourth, the other key phrase, "in a manner . . . that is intended to cause another to believe," contains only a
subjective element: The defendant must "intend" that the listener believe the material to be child pornography,
and must select a manner of "advertising, promoting, presenting, distributing, or soliciting" the material that
he thinks will engender that belief–whether or not a reasonable person would think the same. (Of course in the
ordinary case the proof of the defendant's intent will be the fact that, as an objective matter, the manner of
"advertising, promoting, presenting, distributing, or soliciting" plainly sought to convey that the material was
child pornography.)
Fifth, the definition of "sexually explicit conduct" is very similar to the definition of "sexual conduct" in the
New York statute we upheld against an overbreadth challenge in Ferber. If anything, the fact that the defined
term here is "sexually explicit conduct," rather than (as in Ferber) merely "sexual conduct," renders the
definition more immune from facial constitutional attack. "[S]imulated sexual intercourse" (a phrase found in
the Ferber definition as well) is even less susceptible here of application to the sorts of sex scenes found in
R-rated movies–which suggest that intercourse is taking place without explicitly depicting it, and without
causing viewers to believe that the actors are actually engaging in intercourse. "Sexually explicit conduct"
connotes actual depiction of the sex act rather than merely the suggestion that it is occurring. And "simulated"
sexual intercourse is not sexual intercourse that is merely suggested, but rather sexual intercourse that is
explicitly portrayed, even though (through camera tricks or otherwise) it may not actually have occurred. The
portrayal must cause a reasonable viewer to believe that the actors actually engaged in that conduct on camera.
Critically, unlike in Free Speech Coalition, § 2252A(a)(3)(B)(ii)'s requirement of a "visual depiction of an
actual minor" makes clear that, although the sexual intercourse may be simulated, it must involve actual children
(unless it is obscene). This change eliminates any possibility that virtual child pornography or sex between
youthful-looking adult actors might be covered by the term "simulated sexual intercourse."
Offers to engage in illegal transactions are categorically excluded from First Amendment protection. One
would think that this principle resolves the present case, since the statute criminalizes only offers to provide or
requests to obtain contraband–child obscenity and child pornography involving actual children, both of which
are proscribed, and the proscription of which is constitutional. The Eleventh Circuit, however, believed that
the exclusion of First Amendment protection extended only to commercial offers to provide or receive
contraband.
This mistakes the rationale for the categorical exclusion. It is based not on the less privileged First Amendment
status of commercial speech but on the principle that offers to give or receive what it is unlawful to possess have
no social value and thus, like obscenity, enjoy no First Amendment protection. Many long established criminal
proscriptions–such as laws against conspiracy, incitement, and solicitation–criminalize speech (commercial or
not) that is intended to induce or commence illegal activities. Offers to provide or requests to obtain unlawful
material, whether as part of a commercial exchange or not, are similarly undeserving of First Amendment
protection. It would be an odd constitutional principle that permitted the government to prohibit offers to sell
illegal drugs, but not offers to give them away for free.
The Act before us does not prohibit advocacy of child pornography, but only offers to provide or requests to
obtain it. There is no doubt that this prohibition falls well within constitutional bounds.
In sum, we hold that offers to provide or requests to obtain child pornography are categorically excluded from
the First Amendment.
Child pornography harms and debases the most defenseless of our citizens. Both the State and Federal
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Governments have sought to suppress it for many years, only to find it proliferating through the new medium
of the Internet. This Court held unconstitutional Congress's previous attempt to meet this new threat, and
Congress responded with a carefully crafted attempt to eliminate the First Amendment problems we identified.
As far as the provision at issue in this case is concerned, that effort was successful.

E. MORPHED IMAGES
1. CAN BE CONSTITUTIONALLY CRIMINALIZED : UNITED STATES V. BACH , 400 F.3d 622 (8th Cir.
2005)
FACTS:
One email in Bach's account had been received from Fabio Marco in Italy; that transmission is the basis for
Bach's conviction for receiving child pornography. Marco's email to Bach had an attached photograph which
showed a young nude boy sitting in a tree, grinning, with his pelvis tilted upward, his legs opened wide, and
a full erection. Below the image was the name of AC, a well known child entertainer. Evidence at trial showed
that a photograph of AC's head had been skillfully inserted onto the photograph of the nude boy so that the
resulting image appeared to be a nude picture of AC posing in the tree.
REASONING:
Section 2256(8)(C), the definition applied in Bach's prosecution for receiving the image with AC's face, covers
any visual depiction that "has been created, adapted, or modified to appear that an identifiable minor is
engaging in sexually explicit conduct." The definition in subsection (C) was intended by Congress to prevent
harm to minors resulting from the use of "identifiable images . . . in pornographic depictions, even where the
identifiable minor is not directly involved in sexually explicit activities." In contrast to the definitions of child
pornography in subsections (B) and (D), the definition in subsection (C) targets harm to an identifiable minor.
In Ferber, the Supreme Court recognized a compelling government interest in preventing the sexual exploitation
and abuse of children. The distribution of child pornography is "intrinsically related" to the sexual abuse of
children because it creates a "permanent record of the children's participation and the harm to the child is
exacerbated by [its] circulation," and the production of pornography requiring the sexual exploitation of
children cannot be "effectively controlled" unless that network is closed. In Free Speech Coalition the Court
again focused on these harms, stating that "[l]ike a defamatory statement, each new publication . . . would cause
new injury to the child's reputation and emotional well-being."
Because the definitions in subsections (B) and (D) could be applied to situations where no actual child could
be harmed by the production or distribution of the image, the Court struck them down in the declaratory
judgment action in Free Speech Coalition. Not only did the Supreme Court not extend its analysis to the
definition in § 2256(8)(C), it explicitly stated that it was not addressing the constitutionality of subsection (C).
It differentiated the definition in (C), noting that it
prohibits a more common and lower tech means of creating visual images, known as computer morphing.
Rather than creating original images, pornographers can alter innocent pictures of real children so that the
children appear to be engaged in sexual activity. Although morphed images may fall within the definition of
virtual child pornography, they implicate the interests of real children and are in that sense closer to the
images in Ferber.
Unlike the virtual pornography protected by the Supreme Court in Free Speech Coalition, the picture with AC's
face implicates the interests of a real child and does record a crime. The picture depicts a young nude boy who
is grinning and sitting in a tree in a lascivious pose with a full erection, his legs spread, and his pelvis tilted
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upward. The jury could find from looking at the picture that it is an image of an identifiable minor, and that the
interests of a real child were implicated by being posed in such a way. This is not the typical morphing case in
which an innocent picture of a child has been altered to appear that the child is engaging in sexually explicit
conduct, for the lasciviously posed body is that of a child. See S.Rep. No. 108-002, at n. 2 (2003) ("[T]he
morphing provision is explicitly aimed at the creation of a sexually explicit image using an innocent image of
a child.").
Evidence in the record indicates that a photograph of the head of a well known juvenile, AC, was skillfully
inserted onto the body of the nude boy so that the resulting depiction appears to be a picture of AC engaging
in sexually explicit conduct with a knowing grin. Although there is no contention that the nude body actually
is that of AC or that he was involved in the production of the image, a lasting record has been created of AC,
an identifiable minor child, seemingly engaged in sexually explicit activity. He is thus victimized every time
the picture is displayed. Unlike the virtual pornography or the pornography using youthful looking adults which
could be prosecuted under subsections (B) and (D), as discussed in Free Speech Coalition, this image created
an identifiable child victim of sexual exploitation. In Free Speech Coalition the Supreme Court continued to
recognize the government's compelling interest in protecting a minor's physical and psychological well being,
building on its decision in Ferber, pointing out the harm arising from pornography which is "intrinsically
related" to the sexual abuse of children.
Although there may well be instances in which the application of § 2256(8)(C) violates the First Amendment,
this is not such a case. The interests of real children are implicated in the image received by Bach showing a
boy with the identifiable face of AC in a lascivious pose. This image involves the type of harm which can
constitutionally be prosecuted under Free Speech Coalition and Ferber.

2. CANNOT BE CONSTITUTIONALLY CRIMINALIZED :
In State v. Zidel, 940 A.2d 255 (N.H. 2008), the court held that the possession of morphed images
violated the First Amendment when the children depicted did not actually engage in the sexual
activity. The court limited its holding to "mere possession of morphed images that depicted heads
and necks of identifiable minor females superimposed upon naked female bodies, and the naked
bodies do not depict body parts of actual children engaging in sexual activity." The court reasoned
that the First Amendment category of child pornography as prohibited speech was premised on the
child being sexually abused.
Zidel seems to be an outlier. See United States v. Hotaling, 599 F. Supp. 2d 306 (N.D.N.Y. 2008)
(upholding prosecution for morphed images where the child was not actually engaged in the sexual
activity and observing that Zidel is at odds with "every other federal and state court" and finding that
the use of children, regardless of their role in the image, was harmful to the physiological, emotional,
and mental health of the child).
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